













    

What Is the Process of Review of a Kentucky Death Sentence After Trial & Sentencing?





The three stage process of review of a death sentence is: state trial and appeal, state post-conviction petition and appeal, and federal post-conviction petition and appeal. It is essentially no different from the review of a non-capital case. The only reason most non-capital defendants do not go through the entire three stage process is because these defendants run out of money, are released from prison, have no good issues in their case worth challenging, or their life is not at stake.





First Stage:


Trial and State Direct Appeal 





In Kentucky, those defendants sen�tenced to 20 years or greater, or to death, have the appeal of the conviction and sentence heard in the Kentucky Supreme Court. After all the records in the case are sub�mitted to the Kentucky Supreme Court (7 Justices), the defendant and the Attorney General review the lengthy written transcript or video transcript (a very time�consuming process). They then research, write and submit briefs. The defendant can submit a reply to the Attorney General's brief. The case is orally argued before the Kentucky Supreme Court. About six months to a year later, the Kentucky Supreme Court issues its decision. If the court reverses the defendant's conviction or sentence, the defendant faces a second trial or second sentencing proceeding. If the court affirms the defendant's sen�tence, he usually asks the court to reconsider its decision. Most of the time, the court will not do so. The defendant then prepares a Petition for Writ of Certiorari to the United States Supreme Court, asking it in its discretion to take a look at what happened in the trial and the appel�late courts and decide whether the verdict and sentence were constitu�tionally fair. In most cases, the U.S. Su�preme Court will not examine the decision.





Second Stage:


State Post�Conviction 


Petition and Appeal





After an unsuccessful direct appeal, a defendant can return to the trial court on an RCr 11.42 petition. In this pro�ceeding, the defendant tells the trial court what was wrong with the trial due to collateral matters, occurrences not in the trial record. 





A  common  ground for  relief is that  the defendant received ineffective assistance of counsel to which he is entitled under Section 11 of Kentucky's Constitution and the Sixth Amendment to the Unit�ed States Constitution. Other grounds can include improprieties by jurors, the prosecutors and the judge. An evidentiary hearing can be ordered.





If the trial court grants the petition, the defendant may receive a complete new trial, or just a new sentencing hearing. If the court does not grant the petition, the defendant asks the Kentucky Supreme Court to review the denial of relief. The defendant may also submit a Petition for Writ of Certiorari to the United States Supreme Court, but the chances are even more slim that the court will exam�ine what went on in this proceeding.





Third Stage:


Federal Post�Conviction 


Petition and Appeal





The defendant has now gone as far as possible in the state courts, so he can now turn to the federal courts to assert any constitutional violations. The exclusive issue in federal court is: did the state violate a federal constitutional right in convicting and sentencing this defendant. In Kentucky, there are two federal district courts � the Eastern and Western Districts of Kentucky. The defendant prepares a Petition for a Writ of Habeas Corpus and asks the federal court to look at everything that went on at trial, on direct appeal, and in state post�conviction which violates a federal constitutional right. First, a Magistrate looks at the pleadings and issues recommendations as to whether to take evidence and whether the petition should be granted. Then a single United States District Judge looks at everything and can decide to accept or reject the Magistrate's findings. The judge may also decide to hold a hearing on all or any of the claims raised in the defendant's petition. The judge then writes an opinion denying or granting the petition. If the court denies the petition, the defendant appeals to the Sixth Circuit Court of Appeals, which is based in Cincinnati, Ohio and hears cases in panels of three judges. Briefs are prepared and the case may be orally argued before the court. If that panel affirms the district court's opinion, the defendant can ask the entire Sixth Circuit to hear arguments on the case. The full panel of judges can affirm or reverse the panel's decision. After that, the defendant has the right to ask the United States Supreme Court to look at everything. Whether the court reviews the case is a matter of its discretion.





After the Third Stage


Although the United States Supreme Court has made it much harder, if the death sentence is affirmed on direct appeal and in state and federal post-�conviction, the defendant can try to get back into either or both the state and federal courts by raising any new issues, like newly discovered evidence. The defendant has to show that a constitutional violation has probably resulted in the conviction of one who is actually innocent. Increasingly, this does not work because the courts think defendants should litigate every issue possible the first time through, and the courts balance the societal interests in finality, comity, and the conservation of scarce judicial resources with the individual interest in justice that arises in the extraordinary case.





Why Do Death Penalty 


Challenges Take So Long?





Death row inmates are entitled to no more appellate review than any other person convicted of a crime. But death penalty cases usually involve court proceedings which are extended in every aspect. For instance, the pretrial motion practice and voir dire of prospective jurors is much more lengthy than any non�capital trial. Prosecutors generally put on a lot of witnesses to try to show the defendant is guilty and should die. The defendant must defend himself to the full extent of the law because his life is at stake. Also, the penalty phase of a capital trial is much longer than the penalty phase of a non-capital felony because the defendant's character and back�ground must be thoroughly considered since the determination is twofold: should this defendant die for this crime. Consequently, the transcripts from capital trials are very long. On appeal, every issue must be investigated and raised to ensure that the condemned is not wrongly convicted and executed. The Court will even review unpreserved issues unless it can determine that the lack of preservation is due to a trial tactic. This means it takes longer for de�fense counsel and the Attorney General to review the record, research and prepare every meritorious issue. The appellate court carefully considers every issue so that no mistake is made when someone's life is on the line and that takes some time. A significant number of death penalty cases are overturned because this process uncovers a violation of constitutional law in the trial or that the accused did not have adequate representa�tion. Appeals in even the most routine felonies can take at least a year to resolve because of the large number of cases, criminal and civil, heard by both the state and federal courts, and because of the limited resources of the courts. 





The review process is appropriately deliberate and time�consuming because we want to make sure the decision�making process is fair, reliable, and free of human mistakes, and not in violation of any of our fundamental constitutional guarantees.





Clemency


Section 77 of the 1891 KY Constitution gives the Governor power to commute death sentences. A Kentucky Governor can act alone, or involve the KY Parole Board. KRS 439.450.  





From 1920-2007, 10 KY Governors have granted clemency to 37 persons sentenced to death.





Innocence


There have been 223 post-conviction DNA exonerations in the US, 17 were sentenced to death.
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