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Intensive substance abuse treatment as condition of pretrial diversion and pretrial release:  Senate Bill 4.   This bill establishes an important system of diversion, pretrial release, and substance abuse treatment for persons charged with felony offenses or persons who have a history of substance abuse and are charged with felonies.  It provides for pretrial treatment in a facility operated by the Department of Corrections (DOC), the successful completion of which results in diversion.  The pretrial commitment to a DOC facility is not the only option listed under this bill, however.  Intensive outpatient treatment as well as inpatient treatment are also options.  KACDL supported this bill.  Each section of the bill is detailed below:

· Section 1.  The Department of Corrections is charged with developing an “intensive secured substance abuse recovery program” for persons charged with a felony.  This is a 90-365 day voluntary program.  The program is required to have at least 200 persons in a minimum security facility run by DOC.  The program begins after arrest with an evaluation of treatment needs followed by a hearing where the defendant is represented by counsel.  At the hearing, the Court makes a determination whether to “commit” the person into the program.  The program itself makes a determination regarding the length of time for the treatment.  If the person wants to leave the program, or wants to shorten the length of time of the treatment, another hearing is held.  The court must grant the defendant’s request to leave the program.  When the defendant departs the program upon his or her request, revocation of the commitment and any pretrial diversion agreement occurs.  Presumably the defendant is back to square one.  A defendant cannot be discharged from treatment without a hearing before the court.  Treatment itself is to “serve the committed person’s substance abuse condition, and to provide the person with the skills and training needed to prevent the person from engaging in substance abuse upon release from the program.” 

· Sections 2 and 3.  These sections amend the pretrial release provisions of KRS 431.  The pretrial release officer is charged with screening “for recent and relevant substance abuse risk factors” whenever someone is charged with an offense under KRS 218A, or when a person is charged with a felony “whose criminal record indicates a history of recent and relevant substance abuse.”  The defendant does not have to participate in the screening if he or she does not want to participate.  If the defendant does not want to participate in diversion and treatment, the statute explicitly states that “refusal to participate in the screening shall not disqualify the person from being granted pretrial release.”  If the screening indicates “recent and relevant substance abuse risk factors,” the court can then grant pretrial release with conditions, including:

· Drug and alcohol testing

· Additional assessment

· Treatment or recovery program

· Appearance at a hearing to review the information obtained from the testing, assessment, and treatment

· Sections 4 & 5.  These sections amend the pretrial diversion statute contained in KRS 533.250-533.260.  It applies to all pretrial felony diversion programs.  If someone wants pretrial diversion and has a history of substance abuse, a “condition precedent” to entry into a diversion program is participation in and compliance with a treatment program.  The program can be secular or faith-based, it can be an intensive outpatient program, a residential substance abuse treatment program, or the “intensive secured drug abuse treatment program” developed by DOC.  Compliance can be demonstrated by how well the defendant performs on pretrial release and specifically on drug monitoring or treatment.  Compliance can be waived where there are “exigent circumstances.”  The court may continue the defendant on pretrial release and hold the case in abeyance while the defendant is in treatment or recovery.  An important change to diversion law is that persons charged with a Class C felony may participate in pretrial diversion under this bill.  The statute states that the “court may allow a person charged with a Class C felony to participate in a …substance abuse treatment or recovery program…If the person is successful in the program or is waived, the person shall be eligible for entry into the pretrial diversion program under the same terms, conditions, and limitations as a Class D felon.”

· Section 6.  This section amends KRS 532.120, the statute determining the calculation of prison time.  This section clarifies that time spent in the DOC intensive secured substance abuse recovery program counts as time spent in custody so long as the defendant successfully completes the program.  For other treatment programs, the court has the discretion to count the time spent there as time spent in custody, again so long as there is successful completion of treatment.  If the defendant does not successfully complete treatment, “the court may still award full or partial sentence credit if the defendant demonstrates that good cause existed for the failure to complete the program.”    

Observations and Questions:

· This statutory scheme sets up a voluntary system of pretrial diversion and treatment for drug offenders. If you have a client who is not appropriate for a diversion, for example if you are asserting that your client is not guilty, then none of this should apply.  

· It is important to note that this statute expands pretrial diversion into Class C cases.  Previously, pretrial diversion under KRS 533.250(1)(a) was limited to Class D charges.  As a result, a large group of cases such as trafficking in cocaine are now eligible for diversion.

· KRS 533.250(2) has not been altered, and thus the Commonwealth’s Attorney continues to make a recommendation regarding pretrial diversion which the court can approve or disapprove.  Flynt v. Commonwealth, (Ky. 2003) 105 S.W. 3d 415 does not appear to be altered, and thus the Commonwealth must approve of all diversion agreements.  

· What if your client abuses only alcohol?  Does this apply to him?  I think it is unclear, and we should argue that it does.  The reality is that many of our clients abuse drugs and alcohol in addition to having mental illness of one sort or another.  Argue that they are eligible under this statute.  While nothing in the statute includes alcohol abuse, nothing excludes it either.  

· A decision to apply for diversion and treatment must often be made early in the process.  This will create an ethical dilemma for counsel where the time for this decision may conflict with the discovery process.  

· Pretrial release officers are quite busy, and this statute adds the additional responsibilities of screening persons for substance abuse risk factors.  Counsel can have a real impact on this screening process by submitting information to the PTRO.  Counsel using social workers can even add more depth to the screening and improve the chances for obtaining diversion.

· Conditions at the DOC treatment facility will be more like a prison that a typical treatment facility.  It appears that DOC will have wide authority to craft those conditions.  Will treatment at a DOC facility be successful?  If the facility is to be similar to a minimum security facility, will it resemble a prison more than a treatment facility?
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