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FROM THE EDITOR:

We begin two importantseriesthis
issue: a look at Kentucky public
defendersystems,andinterviewswith
capital trial defenseattorneys. The
money available for contractpublic
defenderprogramsand the salary
levels of full-time Kentucky public
defenderslags significantly behind
nationai levels. The toll that capital
casestakeson criminal defenseattor
neys is hard to imagine. We begin a
discussionof that uniqueburden.

We also feature information on the
revived Kentucky Crime Commis
sion; Kentucky Associationof
Criminal DefenseLawyers; theneed
to stepbackandreflectonthebestway
to confrontour drugproblem,andour
self-destructiverelianceon prisons.
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THE ADVOCATE FEATURES
KLfllOfl, Ci dlkEilfl.. B OOflC Puhhc Defendei S ‘1em

Since1979eachissueof TheAdvocate
has featureda criminal defenseadvo
catein Kentuckythat weall could look
to with admiration,and as an example
of a vigorous protector of individual
liberties. This issuewe begin a 4 part
seriesfeaturing 4 public defendersys
tems in the state, rather than an in
dividual, in thehopethat wecanbetter
understandthe challengesand difficul
ties our public defendersystems in
Kentuckyface. Webeginwitha written
interview with Bob Carran, Adrnin
istratorof Kenton,Gallatin,andBoone
Countypublic defendersystem.

How many attorneysare in your
Kenton, GaHatin, Boone County sys
tem?
Gallatin 1 attorney
Boone 1 attorney
Kenton 26 attorneys

This is the numberof attorneys who are
presentlytaking caseson a regularbasis.
There are another8-10 attorneys who
sometimeswill take a case. Five years
ago,we had approximately60 attorneys.

What wasyour system’scaseloadfor
fiscalyear 1988 July 1, 1987
through June30, 1988?
In FY ‘88 wehandleda total of 3,395
public defender casesin the 3 counties
brokendown as follows:

Felony592
Misdemeanor860

Involuntary Commitment 120
Juvenile 1820
Other 3
Total3,395

How many casesdid your system’s
attorneystry during 1988?
Circoit CourtTrials
District CourtTrials

How many homicide cases did
your systemhandle in 1988?

We handled16homicides.Three of them
were capital. Two went to the penalty

12
108

phase. Our attorneysare currently han
dling 5 homicidesand 1 capital case.

How many indigent felonies/mis
demeanorsdoesan attorney in your
systemon averagehandleper year?
On average, 120per attorney per year.

How much are your system’s attor
neyspald for public defender cases?
We authorize $15.00 per hour out-of-
court and $25.00per hour in-court, how
ever, due to inadequatefunding, we
routinely prorate down to 75% of the
amountbilled, or downto $11.25jer hour
out-of-court and$18.75perhour rn-court.
In the past, wehave had to prorate aslow
as50% of the amountbilled.

Doyou feel that all of your clientsare
fully and fairly representedunder the
circumstances?
Not every time. I am convinced that,
humannaturebeing as it is, an attorney
cannotalwaysdevotehisbesteffortwhen
the rateofpay is lessthanminimum wage.
If I proratefees, anda deduction is then
madefor fixed overheadof $10 to $12per
hour, ourrosterattorneysareworking for
minimumwage,or less. I alsobelievea
systemwhich requiresFiscal Courts to
pay additionalcostsputsus in a position

wherewe mustseek thesefunds from a
public entity representedby a county at
torney- thesameattorneywhoopposesus
in thegreatmajorityof our cases.This is
a totally conflicting andfrustratingatran
gement.

What wasthe biggestsuccessof your
systemin the lastyear?
A jury verdict of not guilty by reasonof
insanity.

What are the biggestproblems your
systemfaces?
A loss of attorneys due to inadequate
funding andan inability to provide well
trained,experiencedattorneysin a capital

How do your resourcescompare to
the Commonwealth’sresources?
We have no comparableinvestigative
ability, and we must beg and pleadfor
expertwitnessfees.

case.

ri
Public Defender Administrator

OutrageousInconsistency
Through December 31, 1988, the
University of Kentucky spent
$274,681.80on legal expensesfor its
internalbasketballprobe. Dueto the
importanceof the matters involved,
the University has hired one of
Kentucky’s leadingattorneysat con
siderableexpense.The University’s
attorney,JamesPark, Jr., charged
$158 perhour.

Whatdoesthat expenditureof money
say whenthe Stateof Kentuckyspent
only 55%of that amountonthe repre
sentationof 3395indigentcitizensac
cusedof crimesin Kenton,Booneand
GallatinCountiesduring theentireFY
88?
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How much more money do you need
to do thejob adequately?
I believea properly fundedsystemshould
pay $40.00 per hour out-of-court and
$60.00perhour in-court. Therefore,our
systemneedsapproximately3 times its
presentfundingof $34,664.00perquarter.

What 3 substantivecriminal legisla
tive changeswould you like to see
made in the 1990 Legislature?
A Funding of a Capital Penalty

Task Force to handleall capital
casesin theCommonwealth.

B Removethefundingburden from
the FiscalCourts andplace
it completelyon thestate.

C A clearstatementthat attorneyfee
capsarenotallowedin public
defendercasesandthatjudgesmay
notbeinvolved in the appointmentor
feesettingprocess.

Any other thoughts you have?
Ouroverall averageper casefeeis $45.25.
That is justnota fair overall averagefee.
It is one of the lowest in the country.
Xentucky does not have an adequate
amount of money allocatedfor public
defendercases.Thefunding fromthestate
justhasto increase.

BOB CARRAN
Kenton,Gallatin,Boone
Public Defender Administrator
314 GreenupStreet
Covington, Kentucky 41011
606 581-3346

Bob Carran practices law in Covington, Ken
tuclcy. He has been the Kenton County Public
DefenderAdministrator since1973, and he has
been the administrator of the Kenton, Gallatin,
Boone public defendersystemsince1983.

EQUAL JUSTICE?

EverypersonImowlegeableaboutKentucky’scriminal justice systemis awarethat
Kentucky’spublic defendersystemis underfunded.The moneyallocated to the
defenseof indigents determinesthe degreeof their defense.Our public defender
programcannotfully provide the requireddefensefor indigentKentuckycitizens
accusedof crimedueto underfunding.

According to a September,1988 United StatesDepartmentof JusticeStatistics
Report,Kentuckyhadthe4thgreatestincreasein publicdefendercasesbetween1982
and 1986of all thestatesin thecountry.

According to that Report,Kentuckyranks47th in averagemoneyallocatedfor a
public defendercaseat $118percase.The averageamountof moneyallocatedfor
eachcaseinKenton,BooneandGallatincountiesis $45.25,anincrediblyinadequate
amount.

Inequitable Distribution of Resources
Evenmorediscouragingis the imbalanceof resourcesbetweentheprosecutionarid
defensein this state.

Theresourcesavailableto theprosecutionanddefenseinKenton,Gallatin,andBoone
countiesis a goodexampleof this inequity.Theprosecutionin those3 countieshas
at its disposalover $400,000.Public defendershavebut$153,656.In these3 counties
theprosecutionhasover 2 and1/2timestheresourcesavailableto thepublicdefender
system.

This inequity is evenmoredifficuit to understandandacceptwhentheUniversity of
Kentuckyis paying an attorney$158 perhour in its internalbasketballprobe.UK’s
interestsareimportant,but they palein comparisonto the importanceof a citizen’s
threatenedloss of life and liberty in a criminal case.Public defendersin Kenton,
Boone and GallatinCountiesare being paid$11.25perhour for outof court work
and $18.75per hour for in courtwork. After they pay their overhead,thepublic
defendersareworking for minimumwageor less.

Unconstitutional Funding
Kentuckyranksat thebottomnationally in its commitmentof moneyto thedefense
of indigentcitizensaccusedof crime.Kentucky’s systemisprovidinganunconstitu
tional systemof public defenderfunding inmany of its counties.SeeSmithv. State,
681 P.2d 1374 Ariz. 1984.

Therecanbenoequaljusticewherethe kindof trial a mangetsdependsonthe amount
of moneyhe has.

JusticeHugoBlack
Griffin v. Illinois, 351 U.S. 12, 19 1956.

Underfunded System

DPA Attorney Vacancies
Therearecurrently10 attorneyvacan
cies inDPA field offices. Thevacan
cies are in Hazard,Stanton,London,
LaGrange,Morehead,Frankfort and
Paducah.

Attorneys Leave DPA
Since August1, 1988, 13 attorneys
haveleft DPA. Theyhada totalof 74
yearsof serviceandexperience with
DPA.

RESOURCES IN KENTON, GALLATIN, BOONE COUNTIES

PROSECUTION $402,971

DEFENSE $153,656
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CAPITALTRIAL DEFENSE
Written Interview with Will Zevely

You are a prominent Kentucky
criminal defenseattorneywho has
defended capital clients. How were
you and are you affected by your
client beingsentencedto death?
When I began doing capital cases,al
though I realizedmy clientscould be sen
tenced to death, I really didn’t think it
would happen. The responsibility is
awesome. A death verdict is something
that I live with and think about almost
everyday. There is really no escapefrom
it.

Often victims of seriouscrimes,espe
cially the family of victims of capital
murder, have harsh feelings toward
defense lawyers who fight hard for
their capital client. What are your
reflections about that experience?
Threatsonyour life from family members
are common. During one trial, the
victim’s father made a comment, which
was overheard, to the effect that he had a
pistol and would kill me and my client,
and would do it beforeanyonecouldkill
or stop him. I am concernedabout
security. I amcarefulwhereI go, and the
surroundingsJamin. It makesthejobthat
muchmoredifficult.

What are the hardest aspects of
defendingcapital clients?
I do not know of any easy aspect of
defendingacapital client. Everydecision
that is made is a major decision. Even
smalldcisionsaremajordecisionswhich
requiretoomuchthought.

Why have you beenwilling to take on
theimmenseresponsibilityofdefend
ing a capital client?
TheolderI become,andthemoreof these
casesthatI becomeinvolvedin, themore
likely I am to not become involved in
others. The majority of the work that I
havedoneon capital casesinvolved the
public defenderprogram. I felt that I had
an ob1iation to the programand to the
professionto accepttheresponsibility.

Having gone through the extraordi
nary processof a capital trial, do you
feel the death penalty servesa useful
purpose in our criminal justice sys
tem?
I honestlydo not know the answerto this
question.I feelthatbecomingemotional
ly involved in therightnessor wrongness
of thedeathpenalty,hasa negativeaffect
onmyability to makeobjectivedecisions
in a capitalcase.

What kind of money and other
resourcesdoesit take to fully defend
a capital client in Kentucky?
I do not know that you couldputa dollar
amountoncapital casesin general.Each
casemust be judged on the particular
facts. To becomeprivately involved in a
true capital case,from my standpoint,
would indeedtakea greatdealof money.
Thisdoesnot includeobviousthingssuch
as psychologists,psychiatrists,inves
tigators andthe likes. Thesupporteffort
couldeasilybe in the rangeof $10,000.

The Department of Public Advocacy
has been able to pay attorneys han
dling capital casesonly $2,500, the
lowestattorney feein thenation for a
capital defense.Is that enoughfor an
appointedlawyer in Kentuckyto do
an adequatejob?
$2,500.00is a joke! I was involved in a
capitalcaseof greatmagnitudeaboutten
years ago. I tried to calculate, roughly,
how much this casecost me in lost time
and clients, My figure was somewhere
around$20,000.00.

Sevenof Kentucky’s death row in
mateshad criminal defenselawyers
represent them who are now in
prison, disbarred,or disciplinedby
the Bar, or left the professionbefore
being disbarred. Can the ultimate
decisionsurvive that kind of repre
sentation?
The defenseof thesecasesrequires the
absolutebest lawyers. You certainlyare

not going to get these lawyers for
$2,500.00. Unfortunately, most death
cases involve indigent defendantsand,
hence,they are representedby the public
defender’soffice. Theoffice is obviously
underfunded.The interestingthing is, for
appellate purposes,the Commonwealth
hasjust as much of an interestin having
competentdefenselawyers defending
thesecasesasthedefensebardoes.

Do you think capital punishmentfor
drug dealerswill have any influence
on the drug problem in Kentucky?
No. Thereisobviouslytremendousfman
cial gaininvolvedin illegal drugs. I don’t
thinkthedeathpenaltyis adeterrentatall.

WILL ZEVELY
Busald,Funk& Zevely
226 Main Street
Florence,Kentucky 41042-6910
606371-2300

Will Zevelyis a 1968 graduateof the University
ofCincinnati anda 1972 graduateofChaseLaw
School.He is a memberoftheNon heraKentucky
Bar Association, the American Trial Lawyers
Associationand the American Bar Association.
He is a boardmemberoftheKentuckyAssociation
of criminal defenseattorneys. He servedas the
Boone and Gollatin public defender ad.
ministratorfrom 1972.1983.He hasrepresented
10-15 capital clients, including Gene Gall who
wassentencedto death in 1978.

Will Zevely

iN iENiORIANi

Weweresaddenedtolearnof thesud
den death, on February 27,1989, of
Craig Barnard,known nationally for
his tireless defenseof inmateson
Florida’s deathrow. He successfully
arguedHitchcock v. Dugger in the
U.S.SupremeCourtin 1967.Scoresof
condemnedinmates in Florida
receivednewsentencinghearingsas a
result of this unanimousdecision.
Along with Vince Aprile, Craig was
co-chairof theNLADA DeathPenalty
Litigation Section.
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AVERAGE ATTORNEY MAKES$76,930

Attorney Salaries
Attorneys working in business/in
dustryhot-for-profitorganizationshavea
meanannual incomeof $76,930. How
ever, 10% have an incomeof $127,630or
more...with the highest incomesbeing
well over$500,000. At theotherendof
thespectrum,10%haveanannualincome
of $35,682or less. Thesearesomeof the
fmdings of a recent survey of 235 or
ganizationsconductedby Dr. Steven
Langer. Copies of the complete, 3-
volume, 1,362-pagesurvey report, en
titled CompensationIn Legal& Related
Jobs non-law firms are available for
$425 fromAbbott, Langer& Associates,
548 First St., Crete, IL 60417. Each
volumesupervisory& managerialattor
neys; non-supervisoryattorneys; and
legal administrators,paralegalassistants,
andlegalsecretariessellsfor $175.
In aggregate,the cities/stateswith the
highestmedianincomeswere:

Idaho $98,281
Miami $93,508
Atlanta $91,914
Connecticut $89,220
Chicago $82,885
Denver/Cob.Spr. $82,400
New York $81,250
Cleveland $81,200
SanFran./Oakland$81,000

The lowest were:
NorthDakota $36,420
Iowa $40,000
Kansas $41,330
Ft.. Lauderdale $43,451
Portland,OR $46,400
Sacramento $49,144
Missouri $49,250
Pennsylvania $49,741
KansasCity $49,850

Naturally, these figures changesig
nificantly when considerationis given
simultaneouslyto suchdemographicvari
ables as job level, supervisoryrespon
sibility, type andsizeof employer,length
of experience,functionalarea,etc.
Attorneys employed by manufactur
ing/extractivefirms make significantly
morea medianof $79,500than those
employedby non-manufacturingfirms
$56,040. The highestmedian incomes
hereafterMl werefound among those
employedby transportationequipment
$128,500,paperproduce/printers/pub
lishers$92,47l,stone/clay/glasslcon
creteproduct $90,000,healthcareor
ganizations$87,800, and chemi
cal/pharmaceutical/plastic/rubber
products$85,500 and food/bev
erage/tobaccoproducts$80,525. The

Numberof
_,

per

Fayette
Coun

So,,,,.: K.nucky Bar Macdation
Bar Meodatlon

Herald-Leadergraphic/ChuckCarter

lowest MIs were found In state& local
government $39,387, associations
/societies $45,000,insuranceco.
$56,600, and banks & other financial
firms $59,700.
The MI of attorneysrisesregularly with
thesizeof theorganization,from $43,873

JOBS AT DPA UNDER THE KY MERiT SYSTEM
Classification Grade Salary Education ExperIence

Asst. Public Adv. Manager 16 29,856 3D S
Asst. PublicAdv. Chief 15 27,072 3D 4
Asst. PublicAdv. Sup. 15 27,072 3D 4
Asst. PublicAdv. Prin. 14 24.552 3D 2
InvestigatorManager 13 22,272 Assoc. 4*
Asst.PublicAdv.Sr. 12 20,196 ID 1
PolygraphExaminer 12 20.196 Licensed 2
PersonnelAdministrator 12 20,196 Bachelor 2
Admin. SpecialistPrin. 11 18,324 Bachelor 3
Fiscal Officer 11 18,324 Bachelor 2
Asst. Public Adv. 10 16,608 3D Must be Licensed
InvestigatorSr. 10 16,608 H. S.orAssociate 4-2
ParalegalSr. 9 15,072 DegreeMiii. 1 yr. asParalegal
Legal Sec.Sr. 9 15,072 H S Miii. 1 yr. asLegalSec.
SecretaryAdministratorSr. 9 15,072 High School 4
Law Clerk 8 13,668 24 hoursat ABA approvedschool
Paralegal .8 13668 Degree2year 2
LegalSecretaty 8 13,668 HighSchool 4*
AdministrativeSpecialist 7 12,408 Bachelor’sDegreet
Accountant 6 11,244 HighSchool 2*
Data EntryOperatorChief 6 11,244 High School 2
ClerkChief 6 11,244 High School 3
Data EntryOperatorPrincipal
ClericPrincipal

5
4

10,200 High School
9,264 High School

Secretary 4 9,264 High S chool
TypistPrincipal 4 9,264 High School

tDenotesyearsof experienceand years of education are interchangeable.

United
States I

in organizationswith under 1,000
employeesto $68,730 in those with
10,000to 24,999employees,leveling off
thereafter.
Excluding attorneysin banks & other
fmancialmstitutions,theMI of attorneys
increasesregularlyassales/revenue/value
of policies in force increases. For ex
ample,theMI of attorneysincreasesfrom
$40,254in non-manufacturingorganiza
tionswith annualsalesof under$50 mil
lion to $68,100in similar firms with an
nualsalesof $5 billion or more.
Overall, attornysholding an MA/MS
/MBA havea MI 7,9% higherthan those
holding only theLLB/JD. However,the
additionaldegreeprovidesafmancialad
vantageprimarily to attorneysin super
visory andmanagerialpositions.
Incomeincreasesregularlywith lengthof
experience. Attorneys with 30 years of
experienceor more have a MI of
$107,688,versus$28,264for those with
underoneyear of experience. Much the
samepatternwasfoundwhenincomewas

An attorneywho hasbeenwith DPA for 5 years andhasbeenpromotedto Manager
not just supervisoror chief makes$10,000less than thelowest median income
categoryof stateandlocal governmentattorneysacrossthe nation.

A Directing Attorney of one of DPA’s Trial Offices makes$ 27,072. A Common
wealth Attorney makes$ 54,946.
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comparedto ageof individualandyearof
LLB/JD.
Of the 9 areasof specializationstudied,
the highest-paidarea is administra
tion/management$118,000MI, fol
lowed by patent/trade-mark/copyright
law $75,000, and international law
$74,213. The lowest MIs are received
by those in insurance/negligence/com
pensationlaw $49,370, probate/trust
law $52,967, and taxation/administra
tive law $54, 900. The 3 remaining
areasof specializationstudiesrealpro
perty law, labor relations law, and cor
poration/banking/businesslawhaveMIs
between$62,610and$67,572.
Supervisionormanagementofotherattor
neyscbrrelatesstrongly with total com
pensation. Attorneys who direct the ac
tivities of 10 or more attorneyshavea MI
of $141,730,111%higherthanthosewho
superviseone or two clericalor paralegal
employees.
Turning to compensationby specific job
function,themediantotalcashcompensa
tion of the chiefcorporate legal officer is
$115,000; the mean compensationis
$141,757. However, 10% of this group
make under$62,325and 10% makeover
$257,895,with a fair numbermakingin
excess of $350,000. Naturally, income
varies within this job function and all
other job functionsstudiedon the basis
of the numerousdemographicvariables
discussedearlier.
The median Incomes of other higher-
level legal jobs are:
Dep.Chief Corp.Off$90,050
Chief Div./Subsidiary Off $90,000
Dep.ChiefDiv./Sub. Off $62,000
Managing Attorney$91,000
Supervising Attorney$77,000
Non-supervisoryattorneyshave a MI of
$52,536,about68%asmuchassupervis
ing attorneys. Within this group, 10%
make under $32,016annually and 10%
over$82,397,varyingby level of respon
sibility, geographiclocation, type of
employer,etc. Whendividedby level of
responsibility,theMIs are asfollows:
Atty "A" sr. $64,625
Any "B" intennediate$50,000
Atty "C" Jr. $40,000

Legal Administrators

Legal Administrators have a MI of
$32,179, with a total mean income of
$36,827.While 10% of this group make
under$24,950, 10%makeover$52,178.

Paralegals

Paralegal Assistants have a MI of
$26,586,approximately2/3s asmuch as
Attorneys C", but 10% makeunder$19,
714 and 10% over $36,000.

DIRECTING ATTORNEY
Dir. Atty., DPA FieldOff. $27,072
CommonwealthAttorney $54,946
CountyAttorney $54,946

LAW CLERKS
DPA Law Clerk
FayetteCo. Corn.Au. Off
JeffersonCo. Corn. Ati. Off
SupremeCourtLaw Clerk
AppellateCourtLawaerk

STARTING SALARIES OF KY PROFESSIONALS

ATTORNEYS
ENTRY LEVEL ATTORNEYS
LexingtonPublic Defender
LOUISvilla Public Defender
AssistantPublic Advocate
AssistantAttorney General
Ass’t CommonwealthAny.
AssistantCountyAttorney

LAW SCHOOL
Law SchoolFaculty/U.K.
Law SchoolFaculty/U.L
Law SchoolFaculty/Chase

$14,000
$15,000
$ 16,608
$16,608
$17,904
$23,040

$40-42,000
$40,000
$38,000

OTHER

$13,668
$10,000
$10,440
$21,504
$ 19,512

$18,056
$18,000
$18,373
$16,646
$15,942
$18,648
$15,349
$18,120
$17,310
$14,000
$25,000
$16,880
$18,296
$19,296

JUDGES
FederalDistrict Judge $89,500 POLICE
Chief, Ky. SupremeCourt
KentuckySupremeCourt

$68.311
$66945

p
Louisville

Chief, Ky. Court of Appeals
KentuckyCourtof Appeals
Circuit
District

$64,896
$64,213
$61,480
$54,168

JeffersonCounty
Lexington
Covungton
BooneCounty

CLERKS Owensboro
SupremeCourtClerk
AppellateCourtClerk
SupremeCourtClerk Deputy
Circuit CourtClerk
DeputyCircuit Court Clerk
CountyCourtClerk
Fed. Dis. Ct. Clerk

$54,900
$54,900
$15,120
$ 17,483-42,844
$13,680
$34,861
$27,716-54,907

Paducah
Ashland
Richmond
FBI Agent
Franklort
Bowling Green
CollegeEducated

CORRECTIONS
Warden,Max.Security
Warden,Med.Security
Warden,Mi Security
Dep.Warden,Max. Security
Dep. WardenMed. Security
Dep. Warden,Mm. Security

$29,856
$27,072
$24,552
$24,552
$22,272
$20,196

MENTAL HEALTH
StateSocialWorker$13,668
StatePsychologist $24,492
StatePsychiatrist
KCPC $65,880-89,124

PrisonGuard $12,408
CaseWorker $11,244
Probation& ParoleOfficer $15,072
CountyJailer $34,861
CountySheriff $34,861

Other
StateInvestigator
StateParalegal
StateLegalSecr.

$13,668
$13,668
$13,668

Starting Salaryfor Public Defenders
7 Surrounding Statesand Kentucky

Indiana $46,956
Ohio $25,896
Tennessee $24,300
Missouri $23,220
Virginia $23,000
W. Virginia $18,000-21,000
Average $23,131
Kenlucky $14,00-16,608
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Nen JIaJnpSJuIe Public DcknderSalaryScale-Attorney

Attorney Level#2
1.3 yearsexperiencewith PublicDefender

Programor comparableexperience;and,
2. Demonstratedability to providequality

representationin criminal cases.
Attorney Level#3

1.5 yearsexperiencewithPublicDefender
Programor comparableexperience;and

2,Demonstratedability and commitmentto
providehigh quality representationin
themost seriouscriminalcases,and
willingnessto work with lessexperienced
attorneysasco-counsel.

Increments *

OfficeManagement

HomicideDefense:Incrementpaidtothoseattor
neys who are assignedto the HomicideDefense
Unit.
Super isbn: Incrementpaid to thoseattorneys
who are assignedspecificresponsibility for the
training, supervisionand evaluationof attorney
staffin additionto caseloadresponsibility.

*Jncremenlsare not annualgrantsof
monies,but salary in addiion to the base
salary.

Legal Secretaries

The MI of Legal Secretariesis $22,328,
but 10% makeunder $16,912and 10%
over$30,000.Thosewhouseshorthandin
their workhavea mediantotal incomeof
$24,960,while thosewho transcribefrom
dictaphonerecordingshave a median in
comeof $21,100.

SteveLanger
Abbott, Langer& Associates

Salai-iesof FayetteCo. school
administrators have Increased

dramatically In the last few years:

Two years ago,only oneFayette Co.
Administrator made $60,000. Now
21 administrators makebetween$60-
$70,000.
The number of administrators making
between$50 -60,000increasedfrom
22 in 19 85-86FY to 37 in 1997-88.

No administratorwas paid less than
$30,000this year.Fourwerein 1985-
86.
LexingtonHerald Leader, June 28, 1988

PublicDefenderCutsCasesBack
Special Ia The New York Times

SAN FRANCISCO, Sept. 15 -

The Public Defender’s office here
hasannouncedthat starting Mon
day it will stop representingpoor
people accuseddimisdemeanors
and will cut its felonycaseloadby
20 percentunless its budget is in
creasedto cover an explosion of
drug cases. -

The Public Defender, Jeff
Brown, said that his office could
not handle the growth in drug
cases- crack arrestsareup 102
percentover last year - because
spending has been increasedon
prosecutingdrug caseswithout a
correspondingincreasein defense.
outlays. In the last 14 months,the
staff of the Police Department’s
narcotics division hasjumped to
117 officers from 53, anddrug-re
lated arrests each month have
surgedto 1,700 from 750.

Problem Is Widespread
Mr. Brown is seeking$462,170 in

supplementalcity funds to add 10
lawyersto his staff of 66 attorneys.
Each of his lawyers now handles
nearly 260 cases a year, almost
double the numberrecommended

Soaringload of
drugcases
is at issue.

by the American Bar Association
for public defenders.

The problemis not uniqueto San
Franciso,legal aid lawyerssay. All
over the country, according to
legal aid officials, an escalationof
cocaine arrests is pushing the
criminal justice system to its
limits, making it more difficult to
try other kinds of cases.

Mr. Brown said that-the court
would have to appoint private at
torneys to handle the misde
meanor and arraignmentcases.
Lillian K. Sing, presidingjudge of
the Municipal Court here, said,

We have a cotirt to run andde
fendantswho needcompetentrep
resentation."

ihe Prosecutor’soffice is also
caughtin the system’sbottleneck

htit without the opening available
to the Public Defender, "There
doesn’thappentobe aneatjudicial
mechanismfor us," said District
Attorney Arlo Smith, who super
vises 98 attorneys,who each han
dle nearly 250 casesa year. "By
lawwe haveto prosecute."

In New York City, the 560-mem
bercriminaldefensedivision of the
Legal Aid Society withdrew Its at
torneysfrom arraignmentsin 1987
afteran increasein arrestsandin
dictinents, muchof them drug-re
lated. "We hadn’t received fund
ing," said a spokeswoman,Patri
cia Bath, "andwe were concerned
about effectivecounsel."

Mr.. Brown acknowledgesthat
his move is ashort-termanswerto
a complicatedproblem. The long-
termsolution,sayofficials, is more
Federalmoneyanddrugeducation
programs. The police cannot cut
back on their undercoveropera
tions to relieve the bottleneck,Mr.
Brown said. "It’s kind of like Viet
nam," he said. "You can increase
the troop level but you can’t de
crease it without looking like
you’re losing the war."

Copyrighted 1988 by the New York Times Company. Reprinted by Permission.

$23,712
$26,734

$31,044
$34,157

$38,556

1-3 lawyers
4-81 lawyers
9-12 lawyers
13÷ lawyers
HomicideDefense
Supervision

$1,093
$1,639
$2,186
$2,732
$2,186
$2,186

$41,600

Discretion of
theDirector
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KENTUCKYCRIME COMMISSION
Written Interview with its Director, Mark Bubenzer

What is the purposeof the Ky.
Crime Commission?

The original purposeof the Ky. Crime
Commission was to administer federal
justice grants. The currentCommission
advisesthe Secretaryof the Justice
Cabinet,W. Michael Troop,and Gover
nor Wilkinson on criminal justice issues
and long rangeplanning.

What is its history and past
record?

TheCrimeCommissionwascreatedin the
early70sto administergrants.TheCom
mission also worked on the Judicial
ReformAmendmentduring the70s. Since
thattime theCommissionhasmetquarter
ly to discusscriminal justice issues,but
hadno full-time staff. GovernorWilkin
sonand SecretaryTroop wantedto pro
vide full-time staff to the Commission.
This occurredon September15, 1988,
whenI washiredasDirector.At thattime,
the Commssionwas reducedfrom 39
members,who weremostly ex-officio, to
12, inorder to bemoreeffective.

You were appointed on September
15, 1988 as Director of the revised
Commisison,Why did you want the
position?
I have a greatinterestin the legislative
process. As a defenseattorney and
prosecutor,I have seenwhy lawsare or
are not effective. That experience,par
ticularly in thecourtroom,hasgiven me
anopportunityto seelawsfromapractical
aswell-astheoreticalviewpoint.

What is your background?
I was born and raised in Covington. I
receiveda B.A. in Political Sciencefrom
NorthernKy. University in 1974 andmy
J.D. from SalmonP. Chase College of
Law in 1978. I spentoneyearduring law
school as a bail bondsman,before they
were abolished, Since1978, I practiced
law inKentonandBooneCo, I performed
part-timepublicdefenderworkfor 5 years
and was AssistantKentonCo. Attorney
from 1985until September1988.

Why has the Commission been
revived?

GovernorWilkinson believesthat theex
ecutivebranch should be looking at the
entirecriminal justice system. Kentucky
needsto bedoinglong rangeplanningfor
the entirecriminal justice system,rather
than addressingeachpart individually.

How doesthe Commissionfit in with
all of the criminal justice agenciesin
the state?
The Commissionis primarily a body to
provide planning. The Commission
needsinputfrom all othercriminaljustice
agenciesand in returncanmakerecom
mendationsthat will keepall partsof the
criminal justice systemoperating as
smoothlyaspossible.

Isn’t the Commission’swork in some
or many ways a duplication of the
work of other criminal justice agen
cies?

I amnot awareof any otherstateagency
in Kentuckywhoserole is to study and
make recommendationsfor the entire
criminal justice system. Most agencies,
suchas AOC and Correctionsare inter
estedin their ownparticularproblems.

In December,1988 the Governor ap
pointed 12 members to the recon
stituted Commissionwhich ischaired
by Justice Secre,Michael Troop and
also includesAtty Gen. Fred Cowan.
The members appointed are:

Pike Co.Judge-Exec.PaulPatton FayetteDistrict
JudgeGaryPayne;AdairCircuit JudgePaulBarry
Jones; Warren Co. Attorney Michael Caudill
Boone Co.JailerJohn Schickel; Daviess Co.
Sheriff JohnBouvier,StateSenatorKelsey

Friend, D-Pikeville; JeffersonCo. Police Chief
Bobby Crouch;PhilipMullins, Hopkinsville; and
William Pelfrey,Louisville.

Why doesthe Commission not have
representation from DPA or
KACDL?
Although the Commissionis comprised
primarily of elected officials, repre
sentationwas basedupon Congressional
districts, with 2 ex-officio membersand
three at-large members. Many other
groupscouldhavebeenincluded,suchas
CommonwealthAttorneys,treatmentand
correctionspersonnel,but theintentwas
to havea small, efficient group. Repre
sentativesfrom Public Advocacy and
Criminal DefenseAttorneysor any other
criminal justicegrouparewelcometo at
tend andparticipatein anymeetingof the
Crime Commission.

What’s the Commission’s agendafor
the next year and severalyears?
In additionto attemptingto easethebur
den on the overall justice system,the
Crime Commissionhas identified par
ticular areasof need, including cnme
prevention, victims’ rights, prison over
crowding, prison industries,juvenile
facilities, DUI, andassetforfeiture. We
will be looking at long rangeplanning,
includingsourcesof funding.

What legislative changesdo you ex
pect the Commission to propose for
the nextLegislative session?
The Crime Commissionwill offer new
assetforfeiturelegislationandrecommen
dations for criminal sentencing. New
DUT legislationhasbeendrafted.Recom
mendationswill probablybemadeinmost
areasthat we areexamining.

Your horior,yearsagoI recognizedmy kinshipwith all living beingsandI madeup
my mindthat I wasnotonebit betterthanthemeanestof earth.Isaidthen,I saynow,
if thereis a lower class,I am in it, if thereis acriminal element,I amof it, if thereis
a soul in prison, I amnot free. EugeneV. Debs,Pro Se
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What involvement did you have in
the Governor’s DUI proposals
As Director of theCrime Commission,I
coordinatedthe efforts of the Governor’s
DUI Committee. Working with theins
lice Cabinet, Kentucky StatePolice, the
TransporationCabinet, the Cabinet for
Human Resources,the ABC, the
Governor’sOffice, andNationalHighway
Traffic SafetyAdministration, we have
drafted proposedlegislation and ad
ministrativeamendmentsrelatingtoDUT.

In thisperiodof celebrating our Con
stitution and Bill of Rightsand their
protectionsand individual liberties,
what are the Commission’s plansfor
furthering individual rights of citi
zensaccusedof crime?
In our new DUI legislation we have
providedsafeguards,suchas taking two
2 breathsamplesfor analysis. We also
believethatbettercriminaljusticetraining
will result in more knowledgeablelaw
enforcement. We certainlybelieve that
prisonovercrowdingmustbeaddressedto
insurefair treatmentof personsconvicted
of crimes.

With the prison crisis upon us, why
doesthe criminal justice system not
promotealternative sentencingmore,
especially when there existsin Ken
tucky a model, effective alternative
sentencingprogram?
The Crime Commission is beginning a
studyon structuredsentencingandalter
nativesentencingsothat solutionscanbe
recommended.

Any other thoughts?
Ourcourtsarebecomingoverloaded.Our
prisonpopulationis growingat analann
ingrate, particularly innumbersof maxi

- mumsecurityprisoners.If we truly want
to addressthis problem, we in criminal
justice must begin pulling in the same
directionratherthaneachsettingour own
agenda. I believe that the Kentucky
Crime Commissioncanhelp incoordinat
ing thoseefforts.

MARK BUBENZER
Kentucky Crime Commission
417 High Street,3rd Floor
Frankfort,Kentucky40601
502 564-7554

"JUSTICE?"

Many times it is said that thebiggest
fool is the manwho fools himself. I
believewe asa nation fool ourselves
on a daily basis.
We Americans generally feel like
boastingthat our systemof justice is
thefinest in theworld andmost of us
probably believeit. Thosewith actual
experiencein thesystemknow better.
Guilty or innocent,convictedor ac
quittedinnocent, theyhavelearned
at first handthe cold fear associated
withbeinga defendantin anAmerican
Court.
Theelementsofthisfeararemanyand
veryreal. To beginwith, thefinancial
burdensof a first class defenseare
crippling to all but a favored few.
Even when top fees canbe paid, a
defendanthaspreciouslittle protec
tion againstgetting a lawyer of less
skill than he paid for. Thereis no
speicallicense,nobadgeor certififca
tion of any kind that marks the true
professionaldefenselawyer. Many a
defendanthaslearned,whenit wasfar
toolate,thathisadvocatewasn’tequal
to the responsibilitiesheassumed.
Innocentpeople,in particular,arefre
quently the unwary victims of a
peculiarsyndromethat landsthem in
jail. It goesthis way:
An ordinarycitizen, with no criminal
background,getsindictedfor aserious
crime. It may be a businessmanac
cusedof some financial fraud or
"white collar crime.’ It may be an
auto mechanicaccusedof rape, the
victim of a wrongful identificationby
thevictim. Becausehe knows in his
heartof heartsthat he is innocent,he
is complacentabout the risks in
volved.

Hebelievesthat the truth will win out,
thatjusticewill prevail,that thecourts
will protect him. He hires a local
layer, perhapsa generalpractitioner
with modestexperiencein criminal
matters,for two reasons. First, he
wantsto keepthecostsdownsincehe
hasdonenothingto deservethem;and
second,he is afraid that if he hires a
known criminal attorneyhis friends,
and perhapsthejury, will think he is
guilty.
His case is not well prepared. The
crossexaminationfaltersonafew key
points. Thesummationfails to estab
lish a reasonabledoubt. Thejury con
victs. Thedefendantis stunned. So
are his family and friends, some of
whom may havebeenhis alibi wit
nesses.Suddenlythematteris indeed
serious.
The appealmany times is unsuccess
ful for a multitude of reasons. The
judge is very bright and one of the
best, thus his decisions are rarely
reversed;no new evidence,etc. The
systemhasmisfiredneverthelessand
thereis no effectiveremedy.
It happensevery day. Theonly ones
who are really awarethat it happens
are the victims of the system,their
heartbrokenloved ones, and the
lawyers.
Convicting the innocent is a "flaw"
that continuesyearafteryear,in case
after case. It happensbecausemost
peopledon’t believethat it doeshap
pen,andof thosewhoknow better,not
enoughreally care. If this is a sad
commentaryon American Juris
prudence,it is nonethelessonethat is
statistically defensibleby any of us
whocanreallyspeakfromexperience.

Quotedfrom ‘The Defense"by F. Lee
Bailey.

Correction: The February 1989
P&A column on The Retarded
reprintwas incolTectly creditedas a
Cincinnati Post editorial. That
editorial appearedin the Cincinnati
Enquirer.

NOT POOR IN SPIRIT
"Our dreamsare the same"

Compiled after four months of travel and interviews, "Not
Poor in Spirit" contains the stories and photographs of
dozens of low-income families in Kentucky. Lack of material
goods has not diminished their pride or strength, their dignity
or their love for their children. The report also suggests ways
we can improve the quality of life for the thousands of
children and families in our state who live In poverty. Due to
a generous donation by Sallie Bingham, the 200-page report
is available for only $3 upon request to Kentucky Youth
Advocates, 2024 Woodford Place, Louisville, Kentucky
40205. 502 456-2140

April 1989/the ADVOCATE-b



Kentucky Association of
Criminal DefenseLawyers

Canit beover2 yearssincethefirst meet
in of the Kentucky Association of
Criminal DefenseLawyers was held on
January19, 1987attheFrankfortHoliday
Inn? Although conceivedmany months
priorto that meeting,thebirthof the"fled
gling" KACDL was inducedto a great
extentby the ill-informed "Truth in Sen
tencing’ legislation.The many problems
of the criminal defensebar includedin
dividual isolation, lackof a unified voice
and the everincreasingmomentumof the
law enforcement,victim orientedmove
ment which showedcompletedisreiard
for the rightsofaccusedindividuals. In an
exciting rally of criminal defenseattor
neysacrossthe state,this "fledgling" has
now grownto anorganizationof over200
members.

Purposeof KACDL
WhenI wasaskedto serveKACDL as its
Vice-President,I hadlittle inkling of what
responsibilityandjustplainhardwork lay
ahead. I can probably speak for most
boardmembersin describingthe tasksof
organizinga group suchas KACDL as
gargantuan.Ourestablishedpurposeasan
organizationwas to foster, maintain and
encouragea high standardof integrity,
independenceand expertiseof the
criminal defenselawyer and further, to
strive for justice, respectand dignity for
criminal defenselawyers,defendantsand
the entirecriminal justicesystemconsis
tent with theKentuckyand UnitedStates
Constitutions.Thesegoal are obviously
lofty ones and from our inception the
grouphastackledthe taskshead-on.

KACDL Officers
We arefortunateto havechosenas the
first Presidentof thebody Hon. Frank E.
Haddad,Jr., of Louisville, whohasbeen
vigilantly dedicatedto getting the group
on its feet. He has shown great energyas
well as generosityin his donationof time
andresourcesin bothmanpowerandsuch
necessitiesas postage and copying.
Without his leadershipthis organization
would not be celebratinga 2 yearanniver
sary. The other officers, President-elect
William E. Johnson of Frankfort,
Secretary Allen Holbrook of Owensboro
and TreasurerEdward C. Monahan of
Frankfurt,have all worked diligently to
achievethe goalsof KACDL

KACDL Committees
Committees of KACDL were formed
from the outsetandinclude Organization,

Membership,Legislation/Rulesand
Education.Twosuccessfulseminarshave
beenstagedby theEducationCommittee
and an upcoming educationalevent is
being plannedin the Fall, 1989. Hon.
Tom HectusofLouisville hasputinmany
hours of planning in regard to our CLE
Programs. Another very important and
timeconsumingtaskwhichhasbeentaken
onby KACDL is the quarterlynewsletter.
Hon. Ernie Lewis of Richmond is to be
commendedfor his hardwork in getting
this newsletterout to our members.

1990 Legislation

The leadershipof the Legislation/Rules
Committeehas just beenplaced in co
chairpersonsHon. Samuel Manley of
Louisville and Hon. Kevin McNally of
Frankfort. Of all the committeesof the
KACDL, the Legislation/RulesCommit
tee may have the greatest impact on the
criminal justice systemby positivelyin
fluencinglegislationandcourtrules.The
committee is presentlyworking on the
preparationof our legislativepackagefor
theupcoming1990session.Surveyshave
beendoneof themembershipto pinpoint
thoselegislativeissuesof thegreatestsig
nificance andresultsare presentlybeing
tabulated.- -- - -

Membership
Membershipin theKACDL is that all-im- -
portentingredientwhichkeepsthewheels
of the organizationturning in terms of
financialsupportand elbow grease.With
Hon. Bette Niemi of LaGrange at the
helm of the MembershipCommittee,the
group size hascontinuedto increaseand
existing membershave renewedtheir
membership.This financialbackingis an
absolutenecessityto KACDL’s survival.

KACDL Staff
KACDL is about to turn a cornerin regard
to its development. The Board of Direc
tors has authorized the hiring of a part-
time staffpersonandis presently search
ing to find the mostappropriate candidate
for this position. With this staff person
will comebettercommunicationbetween
the officers, board and membershipat
largeresultingin a greater "unified front."
Although there has beenno preference
indicated for the location of this staff
person’s office, the KACDL post office
box will be changedto that location and
telephoneaccessibilitywill beinitiated.

Maria Ransdell
Our weaknessatthepresenttimeexistsin
regardto the completionof thoseday-to
day organizationaltasks that canreally
only bedoneby one personwho has the
time to expend. Hopefully our staffper
son, when hired, will take the respon
sibility for many of the tasks now per
formedby Board members,and in turn,
thosememberscanbecomeinvolved in
representingand servingthemembersof
theKACDL throughoutthestatein more
aggressiveways.

Strike Force

Of note in this regardis the formationof
the KACDL Lawyers AssistanceStrike
Force headedby Hon. Bill Summersof
Lexington,who wasinstrumentalin form
ing thesametypeof committeefor the
N ACDL some10 yearsago. Thisbenefit
of membershipisonewhich, until actually
needed, might be easily overlooked.
However,oncea lawyer becomesa "tar
get" sucha supportsystemis invaluable
to that attorneyas well as to the criminal
defensebaras a whole.

Join KACDL
Celebratethe 2 year anniversaryof the

- KACDL with us! If you area member,
join oneof our committeesby droppinga
line to our P.O.Box 674,Lexington, Ken
tucky 40586. If you’ve beenremiss in
renewing,pleasedo soassoonaspossible
in order to avoid being purgedfrom our
membershiplist. If you haveyet to join,

- weurge you to dosobecauseourstrength -
liesonly in our numberswhich must con
tinue to grow. Themomentumcreatedby
the birth of KACDL has continuedto
becomethe energy of a thriving groupof
dedicatedprofessionalswith whom ‘you
owe it to yourself’ to be affiliated.

MARIA RANSDELL
KACDL Vice-President

Maria i, a 1979 graduateoftheUniv. ofKYtsLaw
School. Shewas a FayetteCo. public defender
from 1979.84. From 1984.88 she was in solo
practice in Lexington. SinceNovember1, 1988
,she has been practice with Ernesto Scorsone.
Scorsone and Ransdellare located at 804 First
National Building, 167 W. Main Street, Lexi
ngton, Kentucky40507, 606 254.5766. Her
practice is predominentlycriminal law.

April 1989/the ADVOCATE-Il



WEST’S REVIEW

KE’ FUJCKY COtJRTI OF
APPLAI

COSTS OF DEFENSE
OF INDIGENT

Commonwealthv. Lincoln County
Fiscal Court

36 K.L.S. 1 at 2
January 6, 1989

The issue in this casewas whetherthe
countyin whichdefendantis chargedwith
a crime,or theDepartmentof Public Ad
vocacy,was responsiblefor paymentof
privatedefenseexpertswhen, at thetime
of prosecutionbutnotat the time of com
missionof theoffense,thedefendantis in
a state correctional institution. KRS
31.185 authorizesthe use of private
defenseexpertsto bepaidfor by the coun
ty. However, KRS 31.2003ptovides
that expensesofrepresentationof "needy
personsconfinedin a state correctional
institution" areto beborneby DPA. The
countyargued that this statutemeantthat,
although a defendantwas not in a state
correctionalinstitution when he com
mitted the chargedoffense,if he was in
state custody by the time he was
prosecuteddueto parolerevocationorby
virtue of being convictedof some other
crime, then the cost of his defensewas
shifted to DPA. The Court of Appeals
rejectedthis interpretationof the statute
since it would have served no rational
legislativepurpose.TheCourtinsteadin
terpretedthe statuteas shifting the costs
of defensefromthecountiestoDPA only
in thosecasesin which the chargedcrime
wascommittedin a statecorrectionalin
stitution. JudgeMcDonalddissented.

RCr 11.42RELIEF - PERJURY
Commonwealthv. Basnight

36 K.L.S. 2 at 9
February 3, 1989

Basnight was convicted of multiple
countsof sodomybasedonthe testimony
of ajuvenilevictim. At a subsequentcivil
actionbroughtagainstBasnight,the vic
tim recanted the testimony regarding
sodomywhich he gave at the criminal
trial. Basnightthenallegedpeiury at the

criminal trial as groundsfor RCr 11.42
relief. Basnight also asserted
prosecutorialmisconductas groundsfor
relief. Thisclaim wasbasedon a conflict
betweenthe testimonyof a prosecution
impeachmentwitness and an assistant
prosecutor. The witness statedthat the
prosecutordiscovered,during anacciden
tal encounterwith thewitnesson theday
oftrial, thatthewitnesscouldimpeachthe
defendant’stestimony that he had never
beenin an adult bookstore.Theassistant
prosecutorstatedin depositiontestimony
somefive yearslaterthat hewasawareon
theday the trial beganthat the impeach
mentwitnesswasavailable. However, at
the11.42hearingtheassistantprosecutor
explained his depositiontestimony as
being "in error." Thecircuit courtgranted
11.42 relief on bothgrounds.
The Court of Appeals reversed. The
Court held that perjury is not a basisfor
obtainingRCr 11.42 relief, citing Fields
v. Com,nonwealth,Ky., 408 S.W.2d639
1966. As to the allegedprosecutorial
misconductthe Court of Appealsnoted
that thecircuit court grantedrelief based
on the "appearanceof impropriety"
without actually finding prosecutorial
misconduct.Becausethecircuitcourtdid
notfind thedeprivationof aconstitutional
right its grant of RCr 11.42 relief was in
error. JudgeCombsdissented.

LATE NOTICE OF APPEAL
Demossv. Commonwealth

36 K.L.S. 2 at 12
February 3, 1989

In this case,the commonwealthfiled alate
notice of appeal from a district court’s
dismissalofchargesagainstDemoss.The
commonwealtharguedthat the ten day
limitation of RCr 12.043did notapply
sincethe district clerk failed to give the
commonwealthnotice of entry of the
order dismissing. However, under RCr
12.063,thenoticeof entryrequirement
doesnot apply in non-felonycases.The
Court also held that, unlike a criminal
defendant,thecommonwealthis not in a
positiontoobtainabelatedappealin order
to protecta constitutionalright, suchas
effectiveassistanceof counsel,sincethe

KE’ I UCKY SuPREME
CO1JRI

EVIDENCE OF PRIOR
iNDICTMENT/MUG SHOTS

Brown v. Commonwealth
36 K.L.S. 1 at 27

January 19, 1989
At his trial forrobberyandmurder,Brown
testifiedthathe"neverhadany reasonto
wantto rob anyone- or to kill anyone..."
Oncross-examinationthecommonwealth
theninquired intoanotherrobberycharge
of which Brown hadbeenacquitted.The
Kentucky SupremeCourt held that the
admissionof this evidence was error.
Brown’s testimonydid notopenthe door
to admissionof the commonwealth’s
evidence. In addition, evidencethat a
defendanthasbeenpreviously acquitted
of anoffense"is withoutprobativevalue,
but is potentiallyprejudicial in that the
jury maybepersuadedthat thedefendant
escapedjustice in the earlier case and
resolve to see that it does not happen
again."
Errorwas alsocommittedwhenthecom
monwealthintroducedmug shotsof the
defendant. The removal of identifying
numbersdid not render the mug shots
admissible.

ENFORCEMENT OF
PLEA BARGAIN

Commonwealthv. Reyes
36 K.L.S. 1 at 28

January 19, 1989
TheCourtheldin thiscasethat Reyeswas
entitledto enforcementof a pleabargain
agreement. Reyes and an accomplice,
Anderson,werechargedwith themurder
andattemptedmurderof two clerksduring
the robberyof a liquor store. Reyescon
fessedto police that hefired shotswhich
resultedin thedeathof one victim while
Anderson fired shots which seriously
woundedtheothervictim. Thecommon
wealth, however,inexplicably construed

commonwealthhasnopersonalconstitu
tional rights.

This regularAdvocatecolumn reviews the published criminallaw decisionsof theUnited States SupremeCourt, the KentuckySupremeCourt, and the
Kentucky Courtof Appeals,exceptfor deathpenaltycases,which arereviewedin TheAdvocate DeathPenalty column, and exceptfor searchandseizure
caseswhich are reviewedin TheAdvocatePlain View column.
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Reyes’ confessionas indicating that
Andersonfired thefatal shots. Thecom
monwealththenenteredintoa writtenplea
bargainwith Reyeswhereby,inexchange
for his guilty plea, and cooperationand
testimony against Anderson,the com
monwealth would not seek the death
penalty aainst Reyes. Just prior to
Anderson s trial and before entry of
Reyes’ plea, the commonwealthdis
covered its error. The commonwealth
thenrenegedon thepleaagreement.
Holding that Reyeswas entitledto enfor
cementof the pleaagreement,the Court
noted that Reyes"never claimedthat he
did not shoot the deceasedvictim." The
Court found no evidence that the plea
agreementwas the resultof duplicity on
keyes’ part. Reyesalso performedhis
part of thepleaagreementin that he dis
cussedthe case with prosecutorson
severaloccasions,sometimesin theab
senceof counsel,andprovideddetailsin
criminating of himself as well as Ander
son. The Court held that, under these
circumstances,"[i]t appearshighly un
likely that keyescannow receivea fair
trial if thestate’spromiseis successfully
repudiated."

JURY SENTENCING
Wilson w. Commonwealth

36 K.L.S. 2 at 20
February 9, 1989

Wilson was sentencedto life without
parolefor twenty-five yearseventhough
thejuiy athis capitaltrial failed to find an
aggravatingfactor. On appeal,this sen
tencewasreversedandthecaseremanded
for resentencing. The trial judge sub
sequentlyrefusedto allow resentencing
by jury and insteadimposeda sentence
himself. Wilson again appealed. The
Court held that underKentuckystatutes
andrulesadefendantis entitledas a matter

of right to jury sentencing. See KRS
29A.2701,RCr 9.84. "The trial judgeis
notvestedwith the authority to abrogatea
criminal defendant’sright tojury sentenc
ing by speculatingon what sentencethe
jury would haveimposedif properlyin
structed." JusticesVance andGent dis
sented.

UNITED STATES
SUPREME COURT

RIGHT TO CONFER WITH
COUNSEL DURING TRIAL

RECESS
Perry v. Leeke

44 CrL 3053
January 10, 1989

linmediatelyfollowingPerry’sdirecttes
timony at hismurdertrial, the trial judge
calledabriefrecess,butorderedthatPerry
notspeakto anyone,including hisattor
ney. Perry arguedthat the trial court’s
directiveviolated his Sixth Amendment
right to counselciting Gedersv. United
States, 425 U.S. 80, 06 S.Ct. 1330, 47
L.Ed.2d592 1976. TheSupremeCourt
disagreed.

The Court held in Geders that a
defendant’sright to counselwas violated
by a trial court ruling that the defendant
couldnotconferwith his attorneyduring
anovernightrecesscalledwhile thedefen
dantwas on the stand. TheCourtdistin
guished Geders from Perry on the
groundsthat attorney-client discussions
during the overnight recessin Geders
would likely have encompassedmatters
beyond the defendantsto-be-continued
testimony,suchas trial tactics. By con
trast, discussionsduring the brief recess
beforecross-examinationof Perrywould
almostcertainlyhavebeenlimited to the
subjectof histestimony.TheCourtnoted

that, independentof thepossibility of un
ethical"coachin," "cross-examinationof
a witness who is uncounseledbetween
directexaminationandcross-examination
is more likely to lead to the discoveryof
truth than is cross-examinationof a wit
nesswho is given time to pauseandcon
sult with his attorney." The Court then
weighedthis supposedtruth-findingvalue
of uncounseledcross-examinationagainst
the Sixth Amendmentright to counsel,
The right to counsellost. The Courtdid
hold, however,thatif aSixth Amendment
violation like that inGedershadoccurred
no showing of prejudice would be re
quired.
Justices Marshall, Brennan,and Black
mun dissentedstating: "Central to our
Sixth Amendmentdoctrineis the under
standingthat legalrepresentationfor the
defendantat every critical stageof the
adversaryprocessenhancesthe discovery
of truth becauseit better enablesthe
defendantto put the State to its proof’
Emphasisin original.

COLLATERAL ATTACK OF
GUILTY PLEA ON DOUBLE

JEOPARDY GROUNDS
UnitedStatesv. Broce

44 CrL 3085
January 23,1989

ThedefendantsinBrocepleadedguilty to
two separateconspiracychargesbasedon
theirconductin agreeingtorig bidsontwo
separatehighway projects. They sub
sequentlysoughtto vacatethesecondcon
spiracy conviction on the grounds that
bothbid rigging schemeswerepartsof a
singleconspiracy.
The SupremeCourt held that the
defendants’guilty pleasforeclosedtheir
doublejeopardyclaim. TheCourtdistin
guishedBiackledgev.Perry,417 U.S.21,

jj2riiIIePays by EdwardC.

It’s ok for them to be negligent
in preserving important evidence
that might be helpful to a criminal
defendant...as long as they’re in a
good faith state c’fmind

I seeJusticeRehxiquist
is training your police cadet
class on Constitutional
protections for citizens

Yes, he’s here to let
our cadets know about
their responsibility to
enforce the Bill of Rights.

What’s he saying?
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94S,Ct.2098,40L.Ed.2d 6281974and
Menna v. NewYork, 423 U.S.61,96S.Ct.
241, 46 L.Ed.2d 195 1975 on the
groundsthatin thosecasesthedefendants
asserteda "rightnot to be haled into court
at alL" Moreover, the claims assertedin
thosecasesweredeterminableon the face
of the record while dispositionof the
double jeopardyclaimsin Brocerequired
an evidentiazyhearing. "[T]hey cannot
prove their claim without contradicting
the indictments,and that opportunity is
foreclosedby the admissionsinherentin
their guilty pleas."
JusticesBlackmun, Brennan, and Mar
shalldissentedon the groundsthat a guilty
plea"doesnotbestowon thegovernment
any power to prosecutethat it otherwise
lacks."

HABEAS CORPUS-
PROCEDURAL DEFAULT

Harris v. Reed
44 Cr13120

February 22, 1989
Harris appealedto theproperIllinois ap
pellatecourt from the denialof his motion
for post-convictionrelief allegingineffec
tive assistanceof counsel. The Illinois
appellatecourt noted that Harris could
haveraisedthe issueon a previousdirect
appealbut did not. However, the court
then went on to review and reject the
merits of Harris’ claim. Hams’ sub
sequentpetitionfor federalhabeasrelief
wasdismissedbasedonthestateappellate
courts"suggested"finding that Harris’ in-
effective assistanceclaim had been
defaultedunderillinois law.
TheSupremeCourtreversed.TheCourt
held that, in theabsenceof a "plainstate
ment" of proceduraldefaultby thestate
court, the federalhabeascourt couldnot
disposeof thehabeaspetitionon thebasis
of proceduraldefault. "[A] procedural
default does not bar considerationof a
federalclaim on either direct or habeas
reviewunlessthelaststatecourt rendering
a judgment in the case ‘clearly and
expressly’statesthat itsjudgmentrestson
a stateprocedural bar." Becausethe state
court’sdecisioninHarriswas ambiguous
in this respect,thehabeascourterredin
finding a proceduraldefault. JusticeKen
nedydissented.

HABEAS CORPUS -

EXHAUSTION
Castille v. People

44 Cr1 3145
February 22, 1989

The Court grantedcertiorari in this case
"to consider whether the presentation of
claimsto a State’shighestcourtondiscre
tionaryreview,without more,satisfiesthe
exhaustionrequirementsof 28 U.S.C.
2254." The Courtunanimouslyheldthat
it did not.

28 U.SC. 2254cprovides that a claim
shallnot be deemedexhaustedso long as
apetitioner"hastheright under the law of
the Stateto raise, by any availableproce
dure, thequestion presented." The Court
hasheld, however,that this bar is inap
plicable where a petitionerhas made a
‘fair presentation’ of his claim in state
courtandhasexhaustedhisdirect appeals,
so that further presentationof the issue
would be useless. In Castille, the
Supreme Court makesclearthat a claim
raisedsolelyin a petition for discretionary
review to a stateappellatecourt doesnot
"fairly present"the claim for exhaustion
purposes.

RETROACTIVITY OF
DECISIONS/SCOPEOF

HABEAS CORPUS
Teaguev. Lane

44 Cr1 3129
February 22,1989

In this case,the Court held that habeas
petitionerTeauecouldnotbenefit from
thecourt’sdecisionin Batsonv. Kentucicy,
476 U,S.79, 106 S.Ct. 1712, 90 L.Ed.2d
69 1986sinceTeague’sconviction had
alreadybeenaffirmedon direct appeal at
the timeBatsonwasdecided.SeeAllen v.
Hardy, 478 U.S.255, 106 S.Ct. 2878, 92
L.Ed.2d 199 1986.
Teaguealsosubmittedin his habeaspeti
tion that the Sixth Amendment’s fair
cross-sectionrequirementapplies to the
petit jury as well as the jury panel. A
plurality of theCourtdeclinedtoreachthe
meritsof this issue.Theplurality heldthat
habeascorpuscannotbeusedas a vehicle
to createa totally new constitutionalrule
of criminal procedureunless the rule
would be appliedto all similarly situated
individuals,i.e. all individualswhosecon
victionsareundercollateralattack. How
ever,new rules of law are notgenerally
givenretroactiveeffectasto casesairead
affirmed on direct appeal, even thoug
undercollateralattack. Exceptionsexist
where the new rule placespreviously
proscribedconductbeyondthe reachof
the criminal law-making authority, or
wherethe newruleenforces"procedures
that are implicit in theconceptof ordered
liberty." Teague’sclaim did not fall
within eitherof theseexceptions.Justices
BrennanandMarshall statedin dissent:
"Out of anexaggeratedconcernfor treat
ing similarly situatedhabeaspetitioners
thesame,theplurality would for thefirst
timeprecludethe federalcourtsfrom con
sidenngon collateralreview a vastrange
of importantconstitutional

challenges

LINDA WEST
AssistantPublicAdvocate
AppellateSection
Frankfort

SPICER APPOINTED DPA
REGIONAL MANAGER

EffectiveMarsh1, 1989, Bill Spicer was
appointedby the Public Advocate, Paul
lasses,as EastasuKentuckyregional Th1

Bifi hasbeenaKy. public defendersince
1980, working in the LondonandStanton
offices. He was the directingattorneyof
theLondonoffice from 1985 to 1987,and
is currently the directingattorneyof the
Stantonoffice.

DPA has3 other regional trial
supervisors.

Bette Niemi is the Regional Supervisor
for the LaGrange,Hopkinsville and
Paducahtrial offices. Thoseoffices cover
10 counties.Ernie Lewis is the Regional
Supervisorfor the Richmond, Somerset
and London trial offices. Those offices
cover 13 counties.Allison Connellyis the
Regional Supervisorfor the Morehead,
Northpoint, LaGrangeReformatoryand
Eddyville Penitentiaryoffices. The
regionalsupervisors manageKentucky’s
statewidepublic defendersystemat the
locallevel.

NEW ON BOARD
Elizabeth Isaacs,joined our London
office asanAssistantPublicAdvocate
on Feb. 1, 1989. She is a 1987
graduateof the UK Schoolof Law.
She was formerly with the firm of
TomL. Weatherlyin London,Ky.

JohnHansen,joined theHazardof
ficeas anAsistarnPublic Advocateon
April 1, 1989.JohnattendedtheCum
berlandSchool of Law graduating in
1988

supervisor. He replacesJay Barrett who
resignedJanuary3, 1989. As a regional
trial supervisor,Bill hasresponsibility for
thePikevifle, StantonandHazardfull-time
public defendertrial offices. These3 DPA
offices provide public defenderrepre
sentationfor 13 EasternKentuckycoun
ties.
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POST-CONVICTION
Parole Eligibility

During the sentencingphaseof trial or
prior to pleading guilty a defendant
probablywants to know what theparole
ramificationsof thesentencearegoing to
be. This is important becausegross
niisadvice concerningparoleeligibility
can amount to ineffective assistanceof
counsel.Sparksv. Sowders,852F.2d882
6th Cir. 1988. Thepurposeof this article
is to provideattorneyswith informationso
that they canproperly advisetheir clients
regardingtheir paroleeligibility dates,

Statutory Guidelines
Paroleeligibility datesare mandatedby
statutes and Kentucky Administrative
Regulations.PursuanttoS 439.3403
the ParoleBoard recently promulgated
501 KAR 1:030 Eff. December3, 1988
which is the general guideline used to
determineparole eligibility. The Ken
tucky GeneralAssemblyhasalsoenacted
statuteswhich set paroleeligibility for
certain types of crimes. Thesestatutes
will bediscussedfurther.

Factors Effecting Eligibility
Severalfactors can effect the eligibility
date. Theseinclude: lengthof sentence;
type of crime;when thecrime was corn-
nutted; where thecrime was committed
andage of the victim. Eachof thesefac
tors will bediscussedseparately.

Eligibility for Most Crimes
Theeligibility datefor mostcrimescom
mitted after December3, 1988 is deter
mined by 501 KAR 1:030 Section4la.
For sentencesof one year up to but not
including two years paroleeligibility is
four months minus jail credit. For two
yearsupto andincludingthirty-nineyears
the eligibility dateis twenty percentof
sentenceminusjail credit. More thanthir
ty-nineyears including life theeligibili
date is eight years minusjail credit.
tabletakenfrom 501 KAR 1:030 Section
4la & l showinghow to compute
parole eligibility dates for most crimes
committedafterDecember3, 1980canbe
found at the end of this article.

CrimesCommittedPrior to Dateof
Instant Commitment or on Parole

This situation occurs when your client,
who is alreadyin prison, is convictedand
sentencedfor a crime committedprior to
his or her present incarceration.
Eligibility in this caseis determinedby 501
KAR 1:030 Section4le. This subsec
tion also covers severalother situations
suchasparoleviolatorswho arereturned
to the institution with a newsentence.If
your clientreceivesanewsentencewhile
onparole theeligibility date will be deter
mined by the length of the new sentence.
Thissubsectionalsocoversprisonerswho
havealreadyseenthe ParoleBoard, and
then receivea new sentence.

CrimesCommitted in an Institution
or While onEscape

Forcrimescommittedin an institutionor
while on escapefrom an institution 501
KAR 1:030 Section41f controls. An
inmatewill beeligible forparolewhenthe
paroleeligibility timeof the newsentence
is addedto theeligibility time of theold
sentence. -
Forinstance,if an inmateis servinga five
yearsentencenormal paroleeligibility is
oneyear. However, if heor shecommits
a crimewhile in theinstitutionor while on
escape,and receivesa newfive yearsen
tence,then paroleeligibility will betwo
years. It will be two yearsevenif thenew
sentenceis orderedto run concurrently.

Crimeof Escape

Paroleeiibility time is also aggregated
for the crimeof escape. 501 KAR 1:030
Section41g provides that the Parole
Boardwill requiretheserviceof theaddi
tional time towards eligibility for the
crime of escape. Paroleeligibility time
for the escapesentenceis addedto the
eligibility time of the original sentence
which can be added on to the parole
eligibility timeof anycrimecommittedin
the institutionor while on escape.Under
this provisionit is possiblefor theparole
eligibility timeof threeor moresentences
to be addedtogether.Basically501 KAR
1:030 Section41e-m deals with
eligibility time for crimes committed
within an institution, crimes committed

while on escape,crimescommittedwhile
on parole, crimes committedwhile on
shockprobation,andthecrimeof escape.
Theimportantthing to rememberregard
ing thesecrimesis that evenif thesenten
cesareorderedto be servedconcurrently
to prior sentencesbeing served, parole
eligibility timemay increaseeventhough
thesentencelengthmaynot.
Example, inmate servingfive year sen
tence escapes,and receivesa five year
sentencefor that crime.Thenewsentence
is orderedto run concurrently. Total sen
tence is five years, however the inmate
will notbeeligible forparolefor two years
becausetheparoleeligibility datesof the
two sentencesareaggregated. Normally
aninmateis eligible forparoleinoneyear
for a five yearsentence.

Violent Offenders
Violent offenders as definedby KRS
439.3401are noteligible for paroleuntil
they have served fifty percentof their
sentence. Violent crimes include class A
and B feloniesinvolving deathof victim,
first degreerape, first degreesodomyand
crimesinvolving seriousphysical injury
to thevictim. TheParoleBoardhasalso
definedviolentcrimesin 501KAR 1:030
Section 41a. Arson and kidnapping
are includedwhenthereis seriousphysi
cal injury.
If a violent offender receivesa life sen
tencehe or she is eligible for parole in
twelveyears. This createsa dilemmafor
defensecounselbecausefor violent of
fendersa sentenceof life is betterthanany
sentencein excessof twenty-four years
for paroleeligibility purposes.

CapitalOffenses

KRS 532.0301providesthepunishments
for capitaloffenses.Theyinclude: death
twenty-five yearswithout parole or twen
ty yearsto life.

Certain PersonsProhibited From
Parole

KRS 532.045 provides a long list of
crimesfor which thereis no probationor
parole. Thesecrimes are generally sex
offenses againstminors. Additionally
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some type of aggravating factor such as
force, violence, threats of force, use of
weaponson injury to victim mustusually
be involved beforethis statuteapplies.

PersistentFelonyOffenders
A first degreepersistentfelony offender is
not eligible for parole for ten years.KRS
53Z0807. Such an offender serving a
ten to thirteen year sentencemay be
releasedfromconfinementbeforebecom
ing eligible for parole. This will occurif
the offender does not lose any of his
statutory good time provided by KRS
197.045.
Currently eachinmate is given credit for
three monthsgoodconduct for eachyear
to beserved. Thiscreditdoesnothaveto
be earned, but it can be takenaway if
prison disciplinary rules are broken.
Thus, an inmatewith a tenyearpersistent
felony offender sentencereceivesthirty
monthsof creditwhen serviceof sentence
begins The inmate would be releasedin
sevenandone-halfyearsif creditfor good
conduct wasnot lost. Theinmatewould
bereleasedbeforebecomingeligible for
parole.

SexOffenders

KRS 439.34010provides no eligible
sexual offender within the meaningof
KRS 197.400to 197.440shall begranted
parole unless he has successfullycom
pleted the sexualoffender treatmentpro
gram. KRS 197.410 defines "sexualof
fender" and "eligible sexualoffender".
A sex offender is a personwho hasbeen
adjudicatedguilty of any felony in Chap
ter 510 or any other felony committed in
conjunction with a misdemeanor
describedin Chapter 510. An eligible
sexual offender is one who has
demonstratedevidenceof a mental,emo
tional or behavioraldisorder,butnotac
tive psychosisor mental retardation;and

is likely to benefit from the program.
Eitherthe sentencingcourt or cabinetof
ficials determineswho is an eligible
sexualoffender.

Misdemeanants

KRS 439.177which authorizesthe sen
tencingjudge to parolemisdemeanants
was held unconstitutionalin Common
wealthy.Cornelius,Ky. App. 606 S.W.2d
172 1980. The Court reasonedthat ac
cording to our stateconstitutionparoleis
solelyanexecutivefunction. Despitethis
case the leis1aturecontinues to enact
statutes which effect parole eligibility
even though this authoritywasdelegated
to theParoleBoardin KRS 439.3403.

Early Parole
The Parole Board canconsideran inmate
for paroleprior to his eligibility dateif he
qualifies under 501 KAR 1:030 Section
42. Generallyearlyparoleis only con
sideredin unusual casessuch as when
medicalproblemsexistor thesentencing
Judgeor prosecutingattorneyof record
recommendsit.

Conclusion
Knowingparoleeligibility datesis impor
tant. The prosecutoris allowedto intro
duceevidenceregardingminimumparole
eligibility datesduring sentencing. KRS
532.055. Actual computation of the date
canoften becomplicatedby the various
factorseffectingthedate. Beforerender
ing advice on this subject all relevant
statutesand regulationsshould be
reviewed. -
HANK EDDY
Director, Eddyville Office
260 Commerce St.
Eddyville, KY 42038
502 388-9755

DPA TRANSFERS

I-

PhilChaney,resignedas anAsst.PA
with our Somersetoffice on Jan. 1,
1989 to join the law offices of King,
King andChaney,P.O.Box 249 Pine
Knot, KY 42635606 354-2153.
Gary Stewart, resignedas an Asst.
PA with ourLondon Office on March
15, 1989 to work with the Jefferson
Co. District Public Defenders as an
assistantpublic defenderin their
Adult section.

JoeMyers, formerly Director of the
Paducahoffice, transferredon Feb.
16, 1989 to the NorthpointTraining
Centertrial ost-convictionoffice.

Barbara Holthaus, AssistantPublic
Advocate, transferredonFeb 1, 1989
from our Northpoint trial/post-con
viction office to the Frankfort Post
Cnnn - -

Fact #1
MurderRatesare lower in stateswhichhaveabolished
the Death Penalty.

From 1986FBI CrimeIndexstatistics:Stateswhich haveabolishedthe deathpenalty
averaged4.9murdersper 100,000in populations;Statesstill using it averaged7.4
murders.

For rrore intormaton: National Coattion to Abolish the Death Penalty, 1419 V St. NW, Washington, D.c. 20009

It’s easy to believe in the death penalty
if you ignore the facts.

Allison Connelly, formerly theDirec
tor of the Northpoint trial/post-con
viction office transferredto Chief of
the Post-Conviction Branch,
Frankfort.

DPA RESIGNATIONS
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THEDEATHPENALTY
Capital Law andComment

A. RETRIAL ORDERED
FOR MORRIS

Proving that it meansbusiness,on
February9, theKentuckySupremeCourt
reversed Joseph "Jo-Jo" Morris’ convic
tions for capital murderandrobbery.Mor
ris v. Cornmonwealth,_S.W.2d_Ky.
1989.
Thecourthasnow reversed5 of the last 6
deathpenaltycasesit hasreviewed- all
within the last 9 months.The othersin
dude Grooms v. Commonwealth,756
S.W.2d 131 Ky. 1988; Sanbornv.Com
monwealth,754 S.W.2d 534 Ky. 1988;
Tam,nev.Commonwealth,759 S.W.2d51
Ky. 1988; and Haight v. Common
wealth, 760 S.W.2d84 Ky. 1988. And
thecourtgrantedrelief in yet anothercapi
tal caseduring this time frame,upholding
a lower court decision enforcing a plea
agreementadvantageousto the defendant
in Commonwealthv. Reyes,- S.W.2d
- decided January 19, 1988. Only
Brian Keith Moore’s deathsentencewas
affirmedduring thistimeperiod,although
theCourthadreversedhisoriginalconvic
tion anddeathsentencein 1982.Moore v.
Commonwealth, S.W. 2d
decidedNovember17, 1988;Moore v.
Commonwealth,634 S.W.2d 426 Ky.
1982.
Viewed collectively, this spateof rever
sals appearsto herald a new approachto
capital casesby the Kentucky Supreme
Court, particularly with respectto jury
issuesandprosecutionmisconduct.

MORRIS i’. COMMONWEALTH
Morris aitd two accomplices broke into
thehomeof anelderly 5 memberHarlan
Countyfamily. Encountering2 residents
in theliving room,theintrudersundertook
to bind themwith duct tape. Within mo
ments, though, anotherfamily member
armedhimselfwith a rifle andproceeded
downstairswherehe exchangedgun fire
with a co-defendantbefore Morris shot
and killed him.

RIGHT TO INDIVIDUAL SE
QUESTERED VOIR DIRE

For the first time, thecourtfindsreversible
errorin a capital casedue to the failure to
conduct individual sequesteredyou dire.
Thispositionhadbeenadvancedby Chief
Justice Stephensin his concurring and
dissentingopinion in Grooms, and has
sincebecomemandatoryunderRCr 9.38
effectiveJan. 1, 1989, which requires
individual questioningon publicity and
thedeathpenaltyin all capitalcases.Writ
ing for themajority predictably,Justice
Wintersheimeris the lone dissenterJus
tice Gant now announcesthat ‘[t]he
reasonfor the changein the rule and the
reasonfor this ruling arethesame. When
therehasbeenextensivepretrialpublicity,
great care must be exercisedon voir dire
examination to ascertainjust what infor
mation a prospectivejuror has accumu
lated" S at 3. Without sequestration,the
entire panelcould be tainted by a dis
qualifying itemof knowledge. "It is man
datory to permit voir dire questioning
which will assurethat a jury which is
empaneledwill baseits verdictsolelyon
theevidencein the caseandthe instruc
tionsof thecourt" S at3. Thegroupvoir
dire also createdproblems during the
processof deathqualification, as jurors
becamepreoccupiedwith extra-legal
terms like "cold-blooded" which they
overheardfromjurorsunderexamination.

PRO-DEATH JUROR BIAS
On examination,4 jurors declaredthat
they would only considerdeath as a
punishmentupon a convictionfor capital
murder.Failing to excusethemforcause
was reversible error, despite the
prosecution’sattemptsat rehabilitation.
Both theCommonwealthandthedefen

dant areentitledto a panelof jurorswho
will considerthe entire rangeof punish
ment" S at5.
l’his marksthesecondtime thecourthas
reverseda conviction due to a juror’s
stated pro-deathbias. Grooms, 756
S.W.2d at 137 pro-deathjuror should
havebeenexcusedfor causedue to his
view that "mitigating circumstancesor
compassionwould havenothing to do
with it". Curiously, though, the court

cited neither Grooms nor any relevant
SupremeCourt decision,seeWainwright
v. Win, 469 U.S. 412,1985 asauthority
for its holding.
Apparentlyfrustratedwith theformof the
questionsemployedby counsel,thecourt
offers a "simple" questionto serve as a
model: "If you determine under the in
structions of the court beyond a
reasonabledoubt that the defendantis
guilty of intentionalmurder, could you
considerthe entire range of penalties
providedby statutes of this Common
wealthasoutlined to you?" Sat 5. Noth
ing in the opinion, though,suggeststhat
further questioningis prohibited in the
eventit is neededto ascertainwhethera
juror can,in fact, consider,for instance,
the minimum sentenceof 20 years in a
capitalcase.

DOUBLE STANDARD ON
DEATH-QUAUFICATION

Although not a separateground for rever
sal, the court expressedconcernthat the
trial courtgrantedall of theprosecutor’s
causechallengesbutnonefor thedefense.
"We note with interestthat thecourtsus
tainedmotionsof theCommonwealthto
strike six jurors who answeredthat they
couldnotgivethedeathpenalty under any
circumstances,but would not strike these
four who answeredthey couldgive noth
ing else" S at 4.

PRESERVING THE CLAIM BY
EXHAUSTING ALL
PEREMPTORIES

Eventhoughnoneof the4 venirepersons
satonthejury whichconvictedhim, Mar
lowe preservedhis claim since he was
forced to squanderhis peremptorychal

I

This regularAdvocatecolumn reviewsall deathpenaltydecisionsof the UnitedStatesSupremeCouit,
the Kentucky SupremeCourt, the Kentucky Court of Appeals, andselecteddeathpenaltycasesfrom
other jurisdictions.

DeathRow Population 29
Women 1

Juveniles

Ageof Oldest Inmate 78
Black Population 6
Black Victim Cases 0
InmateswhoseTrial Lawyershavebeen
Disbarredor Suspended7
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lengestopurgethem from thejury. "[T}he

courtdeniedthemotion to excusethese
fourjurorsfor cause,forcing theappellant
to exhausthis peremptorystrikes when
there were other jurors he wished to
strike" Sat 4.

Last term,in Rossv.Oklahoma,- U.S.
108 SQ. 2273 1988,the Supreme

Courtruled that the trial court’sfailure to
remove a juror who, like thesefour,
declaredthat hewouldautomaticallyvote
for the deathpenalty,was not reversible
errorsincethe juror wasremoved with a
peremptory challenge. However, there
was no showing in Ross that the lost
peremptory impeded the defendant’s
ability to strike other jurors who were
unsuccessfullychallengedfor cause.Fur
therrnore,Oklahomaspecificallyrequires
defendantsto useperemptoriesto cure
erroneousrefusals to excusejurors for
cause.But thesettledlaw in Kentuckyis
that "a defendantshouldnotbe required
to wastehis peremptorychallengeson
jurors who should have beenexcusedfor
cause" Grooms, 756 S.W.2d at 135;
Marsch v. Commonwealth,743 S.W.2d
830 Ky. 1988.However,to preservethe
claim, you must identify on the record
otherjurorswhomyouwould havestruck
if you hadnotbeenforced to wasteyour
peremptories.

VICTIM PHOTOGRAPHS
The courtwasdisturbedby the introduc
tion of 19 photographsof the deceased.
"Standing alone this may or may not be
reversibleerror" S. at 6. On retrial, the
courtshould"notoverwhelmthejury with
repetitivephotographs"Id..

PROPORTIONALITY
Thecourtducked"thequestionofwhether
the deathsentenceherein is dispropor
tionate,asweareremandingthis casefor
a newtrial" S at 9. Not countingJustice
Liebson’sexcellentdissentinSlaughterv.
Commonwealth,744 S.W.2d 407, 416
Ky. 1988, the court has yet to find a
deathsentencedisproportionate.Morris
would likely prevail on this claim in, say,
Florida, wheredeathis routinely held to
be disproportionatein single victim
felony murdercases,at leastwhere the
defendanthasno prior convictions.Prof
fi v. State,510 SoZd 896 Fla. 1987.

PROSECUTION MISCONDUCT
The prosecutor’smisconduct,a separate
ground for reversal, was strongly
criticizedby the court. "[S]eldomhavewe
seensucha flagrantdisregardfor therules
of evidence" S at 6. Primarily, the
prosecutorwas faultedfor repeatedlyem
phasizingthe "war record,wounds,com
munity service,etc. of all thePopefami
ly." Id.. Proofwasintroducedthatoneof

the victims was a former Common
wealth’sAttorneywhile anotherhadbeen
County Attorney. Acknowledging that
McQueenv.Commonwealth,669 S.W.2d
519, 523 Ky. 1984 permits "some
latitude" in establishingthe victim’s
"characteristics",here "the entiretenorof
the argumentsand questioning...wasto
point out that the victim was a ‘hero’, a
constructiveman’, in fact, a leaderof the

community"S at 8. Thecourtfoundthis
conduct to be condemnedby Booth v.
Maryland, 107 S.Ct. 25291987.

THE CONCURRENCE:
PROSECUTION MISCONDUCT
OR "GUERRILLA WARFARE"?

ChiefJusticeStephens,joined by Combs
and Liebson, filed a concurring opinion
addressingother examplesof prose
cutorialmisconduct."Overall, the prose
cutor’s tacticswere akin to guerilla war
fare" S at 3. The concurrencecon
demnedthe prosecutorfor blaming the
defendantfor "forcing us through this
process" by pleading not guilty; for
‘denigrating defendant’scounsel for

being a public defender";for telling the
juiy that thepublic defender’soffice rep
resentedanothercondemnedinmate on
appeal;for misleadingthe jury by equat
ing theintoxicationdefensewith a license
tokill; for expressinghispersonalopinion
that the defendantdeservedto die; for
misleadingthejury aboutthedefendant’s
prospectsfor rehabilitation;for not com
plying with trial court rulings; and,for
making "a perversecommenton appel
lant’s religious faith as a mitigating fac
tor" Sat 1-3.

B.GALL SECURES
BROAD DISCOVERY IN

FEDERAL COURT

In Re: Warden, Kentucicy StatePeniten
tiary, - F.2d- No.88-5521,decided
January 18, 1989 While litigating the
constitutionalityof his deathsentencein a
federalhabeascorpus pro-ceeding,
EugeneGall secureda discovery order
from thedistrict courtrequiring the state
toforward theserologicalevidenceintro
ducedat his trial to Gall’s forensicexpert
in Texas.Healsosoughtandobtainedan
order to deposea furor who had since
movedoutof state. Gall representedthat
[juror] Palmer would testify that thejuiy
did not considerhis mental illness as a
mitigating factor,but ratherconsideredit
as a non-statutoryaggravatingfactor" S
at 2.
Fromthesediscoveryrulings, theWarden
unsuccessfullysought mandamusrelief
from the 6th Circuit. Mandamus wasim
proper since the Warden "has not
demonstratedthat thedistrictcourt’sorder
that petitionerbe allowedto removethe
evidentiaryexhibits to Texaswasevenan

abuseof discretion"Sat 2. Thesamewas
trueof "the discretionaryactoforderinga
deposition"S at 3. Accordingly, the 6th
Circuit denied the Warden’s petition.

C. FLORIDA SUPREME
COURT BUSTS CAPITAL

FEE CAP

Forthesecondtime, theFloridaSupreme
Court has ruled that the state’s $3,500
statutorylimit onattorney’sfeesis uncon
stitutional. In John Thor White v. Board
of Pinellas County, So.2d
#72,170,decidedJanuary26, 1989, the
courtfound"that all capitalcasesby their
very naturecanbe consideredextraordi
nary and unusualand arguablyjustify an
awardof attorney’sfees in excessof the
currentstatutorymaximumfeecap" S at
3. Nevertheless,the court declmedto
declarethestatutefaciallyunconstitution
al. Rather‘[t]he statuteisunconstitutional
whenapplied in sucha mannerthat cur
tails the court’s inherentpowerto secure
effective,experiencedcounselfor the rep
resentationof indigentdefendantsincapi
tal cases"S at4. Thecourtrelied on its
earlier decisionof Makernsonv. Martin
County, 491 So.2d 1109, 1111 1986,
which referredto "the dreadful respon
sibility of trying to save a man from
electrocution".
The court expresslyacknowledgedthe
financial burdensimplicated in its
decision."We aremindfulof the potential
burdenplacedon county treasuriesas a
resultofdeparturefromthestatutorymax
imumnfeecap. However,sincethe stateof
Florida enforces the death penalty, its
primary obligation is to ensurethat in
digentsareprovidedcompetent,effective
counselin capitalcases"S at 5.
Thefeecap inKentuckyfor a capitalcase
is $2,500.00.

NEAL WALKER
AssistantPublicAdvocate
Chief,MajorLitigation Section
Frankfort

Gun Curbs ReduceHomicide
Study Shows

From 1980-86, there were 388
homicides in Seattleversus204 in
Vancouver, a city with stricter gun
laws, according to researchersat the
Universities of Washington,British
Columbiaand Tennessee.The study
shows that the risk of being killed is
almost5 times higherin Seattleas in
Vancouver.

"The differenceis highly unlikely to
have occurredby chance," the re
searchersconcluded,
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The Kentucky Capital
ResourceCenter
Assisting Death Row Inmates

andtheir Attorneys in Capital
Post-ConvictionLitigation

This articleprovidesa detailedaccountof
the fundinghistoryof theKentuckyCapi
tal Litigation ResourceCenter The
ResourceCenter and other resource
centersnationally andof its organization,
goals andactivities.

FORMULATION OF THE
RESOURCE CENTER CONCEPT

For adecadetheABA hasrecognizedthat
to provide death row inmates with mean
ingful accessto the courts in post-convic
tionproceedingsagovernmentallyfunded
systemunder which qualified attorneys
provide reiresentationis essential. In
1979 the ABA proposedthat theSupreme
Court adopta rule for theappointmentof
counselin statepost-convictionproceed
ings in deathpenaltycases. Threeyears
latertheABA passedaresolutionto ‘sup
port thepromptavailability of competent
counsel for both state and federal court
proceedings"and urgedthat suchcounsel
be speciallytrainedm capitallitigation.

In February1988,the ABA proposed that
eachfederalcourt adopt a plan to ensure
theappointmentof competentattorneysto
representdeath row inmates in federal
habeascorpus proceedings. The ABA
stressedthat these attorneys should be
compensatedand provided with inves
tigative,expertandotherservices. Also,
theABA emphasizedtheneedfor stateor
regionalresourcecentersthatcouldadvise
and assisttheappointedattorneys.In June
theABA’s PostConviction DeathPenalty
RepresentationProject, in conjunction
with the Administrative Office of the
United States CourtsAO, held a con
ference to encourage applications for the
fundingof suchresourcecenters. In Sep
tember the Judicial Conferenceof the
United States gave its support to the
ABA’s proposal.
Durin&this period the Ky. Task Force on
DeathPenaltyCaseshadbeenestablished
to assessthe resourcesnecessaryto meet
thedemandsof indigentrepresentationin
Ky. capital casesin federal court and to
recommendsolutions. The Task Force,
chaired by Hon. Edward R Johnstone,
ChiefJudge of the U.S District Court for
theW.DistrictofKy.,includedthenPresi
dent of the KBA, CharlesEnglish and
representativesfrom the FederalDistrict
Court for theE.District of Ky., Attorney

General’s Office,AOC, DPA, Ky. ACLU
and NAACP Legal DefenseFund. The
Task Forcerecognizingthedifficult prob
lem of guaranteeingcompetentrepre
sentationfor the indigentcondemnedin
post-convictionproceedings,designated
DPA to preparea plan for solving the
problem.

continueto beaninadequatesupplyofpro
bono volunteerattorneys,unsupportedby
the state’sresources,becauseof exhaus
tion brought on by the great quantities of
timeandenergyexpendedontheselegally
complexandemotionallydrainingcases,
as well as the huge amountsof money
expended.

In the Springof 1988 DPA proposedthat For instance,a study by the Spangenburg
Ky. join 12 otherstatesAL, AZ, CA, FL, Groupfor theABA StandingCommittee
GA, LA, MS, NC, OK, SC, TN andTX on Legal Aid and Indigent Defendants
in receivingfederalfunding to establisha Feb.1987showedthat themediannum
capital litigation resourcecenter. The ber of documentedhours spentby attor
proposalwas approvedby the AOC and neysdoing statepost-convictionwork in
theJudicialConferenceandbothof Ky.’s 24 statesis 963. An averageof $20,000
federal district courts enteredorders indocumentedoutofpocketexpenseswas
amendingtheirPlansfor the Implementa- consumedfor stateandfederalpost-con
tion of the Criminal JusticeAct to estab- viction proceedingsfor a capitalcase.
lish the ResourceCeiteras a Community Needlessto say thesameconsiderationsDefenderOrganizationpursuant to lo apply to capital habeasrepresentationU.S.C., Section3006AgB. Thesameneedfor leal andf’actual inves
In the Fall of 1988 Congressenactedthe ligation exists and, if anything, the law
Anti-Drug Abuse Act which included a and issuesat this level are even more
provision allowing the funding of the complexdueto theconstantevolutionof
ResourceCenter. Congress mandated deathpenaltylaw in the federal courts
that any indigentstateprisonerunder a overlaidwith the myriadof ever-increas
sentenceof death"shall beentitled to the - ingly draconian procedural roadblocksof
appointmentof one or more" experienced which counselmustbe awareandableto
attorneys and, when reasonablyneces- - steerclear. See Mello, Facing Death
sary, "investigative,expertor other ser- Alone: The Post-Conviction Attorney
vices" in federalhabeascorpusproceed- Crisis on Death Row, 37 Ani.U.L. Rev.
ings and anysubsequentpost-conviction -* 513 1988. The SpangenburgReport
or clemencyproceedings. - statesthat themediannumberof docu

snentedhours for capital federalpost-con-
- viction was 1,037.

IS A GOVERNMENT FUNDED
RESOURCE CENTER REALLY

NECESSARY?
In a amicus curiae filed in Murray v.
Giarrantano, No. 88-411, cert. granted
Oct. 31, 1988, the ABA identifies
numerousfactorswhich unerringlypoint
to the conclusionthat deathrow inmates
must be provided representationby
capablecounselfor statepost-conviction
pursuantto anorganizedstate-fundedsys
tem. First, statepost-convictionproceed
ings are "extremely significant and ex
traordinary complex." Second, lack of
legal training, funds, inability to inves
tigate and obtain experts, inadequate ac
cessto legal materials,illiteracy, lack of
educationand mental impairment,all
combineto makeit impossiblefor death
row inmates to adequatelyprepare post-
conviction petitions and litigate those
claims pro se. Third, there is and will

However, lack of adequatefunding to in
creaseits staffplus the overload already
being felt by existingstaffwho have seen
their number of deathrow clients steadily
rise without them receivingcorrespond
ing increasein helphavebegunto spell
theendof the dayswhenDPA canrepre
sent all deathrow clients inhouse.
Unquestionably,meaningfulaccessto the
courts is critical in a capital case.
Meritorious issuesobviouslyexistinpost-
conviction death cases.While thesuccess
rate of ordinary habeaspetitioners ranges
from 0,25%to 7%, capital habeaslitigants
prevailed in 60-75%of their casesas of
1982, 70% asof 1983 and60%asof 1986.
See Mello, supra at 520-521[footnotes
omitted]. This successin federal court
translatesdirectly into lives saved. But
thesesuccessesdependentirely on ade
quate investigation, identification and
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presentation of issuesand strategy at all
levels of thecapital case.

HOW KY’S RESOURCE CENTER
WILL MEET THIS NEED

The Resource Center will initially be
staffedby a Director,RandallWheeler,an
AssistantDirector, KathleenKallaher , a
paralegal,an investigator,a secretaryand
3 law clerks. Most of those salariesplus
a percentage of the Resource Center’s
operatingcosts, are paid for with federal
money. This has resultedin a rare in
creasein DPA’s staff. However, every
state receiving a federal grant for a
ResourceCentermustmatchacertainpor
tion of thosefunds with statemoney. In
Kentucky the match required is almost
dollar for dollar andwill bemetprimarily
by accountingfor the money already
being spenton statecapitalpost-convic
tionrepresentationby DPA attorneysand
their support staff. Thus, in a very real
sense,the ResourceCenter includes all
personsproviding capital post-conviction
servicesto deathrow inmatesinKentucky
through the DPA while the federally
fundedstaff of the ResourceCenter
branch are administratorsand coor
dinators of the grant. Therefore, most of
our "statematchingfunds" actually come
from the cost of these in-kind services
ratherthanactualadditionaldollarspulled
fromDPA’s budget.

RESOURCE CENTER
RESPONSIBILITIES

Theprimarygoalsof the ResourceCenter
are to fmd competentcounselto represent
death row inmates in state and federal
post-conviction,andto developandcoor
dinateall availableresourcesto aid those
attorneys. -
To accomplishthe first mission, the
ResourceCenterattorneyswill directly
representsomecapitalclients inpost-con
viction actions. At thepresenttime the
DirectorandAssistantDirectoreachhave

-

3 capital cases. Additionally, the
ResourceCenterwill spendconsiderable
efforts in recruitingpnvatepractitioners
to beon a panelfromwhich attorneysare
chosento handlecapital post-conviction
actions. Indeed,on February20, 1989,
representativesof DPA andtheResource
Centerparticipatedin a LBA conference
on implementingpro bono programsin
Louisville law firms. The meetinj was
organizedby LBA PastPresidentDaniel
T. GoyetteandPro Bono andLegal Ser
vices CommitteesChairmanJamesD.
Moyer. The conferencewas attendedby
membersof largeandmediumsizedfirms
inLouisville. RonTabak,a privateattor
ney in a very large NewYork law firm
whohasbeenextensivelyinvolved inpro
bono post conviction capital repre
sentation, encouragedthe group to get
involved.
TheResourceCenteris alsoin theprocess
of developinga list of attorneys, with

criminallaw experience,to contactinitial
lyfor thepanel,anddevelopingcriteriafor
the appomtmentof panel attorneysto a
case.
For theforeseeablefuture,oneDPA attor
neywithcapital litigation experiencewill
be assignedto work with at least one
private attorney after the directappeal is
affirmed. Possibly,an entirefirm would
be assignedto the case.Ideally, the DPA
attorneyinvolved will bean attorneythat
was designatedand participatedas lead
counselwhen the direct appealwas first
assigned.That teamof attorneys would
remain on the casethrough state and
federal post-conviction,including any
clemencyproceedings. A private attor
ney can expect to receive $2500 plus
reasonableexpensesforeachstageof the
11.42litigation, i.e. $2500for thetrial court
representationand $2500 for any appeal
and motion for discretionaryreview. If
the caseproceedsto federal court, the
attorney can be appointedunder the
CriminalJusticeAct, 18 U.S.C.,3006A,
whereheor shecanaskto bereimbursed
attherateof $75 perhour. Themaximum
amountavailablefor deathpenaltyrepre
sentationis in thediscretionof the chief
judgeof thecircuit whoreviewsthebills
submittedand initially approvedby the
district court judge. Additionally,
voucherscan be submitted for out-of-
pocketexpensesand,with certainrequire
ments,funds are providedfor investiga
tive, expertand otherreasonablyneces
saryservices. Interim paymentsmay be
arrangedwhennecessaryandappropriate
in anextendedand complexcase.
The ResourceCenterstaffwill be active
in assisting the attorneys in identifying
federalconstitutionalissues,formulating
strategyandpreparingappropriatedocu
mentsandargumentswhennecessary.To
thatend,theResourceCenterwill expand
thepresentdeathpenaltylibrary andeven
tually all cases,pleadmgs,articles,etc.
will be indexedso that identification of a
topicby anattorneywill givereadyaccess
to all current information on that issue.
The ResourceCenterwill coordinateits
resources with other state and national
organizationsproviding assistanceto
deathsentencedclients. The Resource
Center,in conjunctionwith the resource
centersin other states,will establishand
developa computerized,indexedplead
ingsbank. A newsletteranda 6thCircuit
habeascorpusmanual are also planned.
The ResourceCenter will also develop
andcoordinatetrainingconcerningcapital
litigation in the post-convictionarea,
developand expandexistingexpertwit
ness lists, assistin organizinginvestiga
tion efforts particularly in the areaof
mitigation andwill monitorall Ky. capi
tal cases.
Throughits collectionandorganizationof
resourcesand the performanceof the
ResourceCenter staff, we believe wecan
achieve our goal of being available to
providemaximumassistanceto bothDPA
and private attorneys handling capital
post-convictioncases.

CAVEAT
TheResourceCenterwill notbeacure-all
for the seriousdifficulties presented by
capital casesin securingrepresentationat
the trial, appellate and post-conviction
levels. Thissystemstill dependson state
money to fund statepost-conviction
litigation. Additionally, maintaining an
adequatepanel of competentattorneys
dependson the dedicationof the private
barin Ky. to the idealof ensuringthat all
poorpersonsconvictedand sentencedto
deathwill receiveeffectiveassistanceof
counselduring stateandfederalpost-con
victionproceedings.
However, therepresentationof deathsen
tencedindigents in post-convictionpro
ceedingsprovidestheopportunityfor at
torneysto be involvedinchallengmg,sig
nificant and extremelyimportant litia
lion. RonTabakhascalledrepresentation
in suchcasesthe"highestpossibleform of
public service" becauseit literally can
makea differencein someone’slife.
RANDY WHEELER
KATHLEEN KALLAHER
ResourceCenter
Frankfort

Kailaher Appointed Assistant
Director

On April 1,1989,KathleenKallaher
transferredto the Kentucky Capital
Litigation ResourceCenter from
DPA’s Appellate Branch. Kathleen
graduatedfrom VanderbiltUnviver
sity and UK’s College of Law. She
has servedas a law clerkwith DPA’s
MLS and Post Conviction Branch.
Kathleenjoined thestaffoftheAppel
late Branchin December,1983. Her
capital litigation experienceincludes
directappeals,postconvictionactions
andacapitalchargebroughtagainsta
juvenile.

National Coalition to Abolish the
Death Penalty
Midwest RegionalConference
June 2-4, 1989
Bellanriirie College
Louisville, Kentucky

Abolitionistsfrom 13 stateswill con
venefor this conferencewhich will
featuresessionsof legislative lobby
ing, racebiasindeathpenaltysentenc
ing, and outreachto victims. DPA is
co-sponsoringtheCLE portion. Legal
workshops on Saturdaymorningon
jury selection,aggravation,andbuild
ing a capital defenseteam with lay
volunteerscarry 3 hours of CLE
credit. Contact Pat Delehanty, Presi
dent of KCADP for further informa
tion at 502772-2348
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VERDICTLIFTS PUBLICDEFENDER’S BURDEN

Mike Williams had nightmaresaboutthe
electric chair for a year. The Covington
attorney is sleeping better now. A
CampbellCounty jury earlier this week
rejectedmurderchargesgainsthis client,
Gregory Scott Combs. The jury recom
mendedthat Combs be sentencedto 50
years in prison on chargesof second-de
greemanslaughterandthird-degreearson.
The convictionsstemmedfrom two fires
on January30, 1988. Fivepeopledied in
one, and curtainswere scorchedin the
other. Judge George Muehienkampwill
sentenceCombs, 19,ofDayton,onMarch
29.
As thepublic defenderfor Combs,saving
him from the electric chair has been
foremost in Williams’ mind, sometimes
with comic results. One day,Williams
walkedinto a showerat theYMCA still
wearinghis sweatpants.Anotherday,he
foundhimself donningtwo, pair ofunder
wear.
"My mind just wasn’t working right on
anythingelseexceptthis case," Williams
said. "You eat, drink andsleepthe case."
But the reasonfor his tunnel vision was
far from funny.
"It’s your worst nightmare," Williams
said. "Becauseall of a suddenwhat you
door say affectswhether somebodymay
live or die. And I don’t consider it sig
nificant or a factor thattheelectricchair
hasn’tbeenused in Kentuckyfor several
years. It’s coming. The appealsof some
casesare startingto end.
From a defenseattorney’spoint of view,
it’s hardto imaginea more difficult case
than the one facing Combs. The young

man waschargedwith a horriblecrime -

settingafirethatkilled 5 people,including
3 children. One died after his frantic
mother tried to throw him to safety from
a third-floor window.
In addition, Combs told Dayton police
shortly after the fire that he thoughthe
rememberedsetting it after a night of
heavydrin1dn."It doesn’tet anyworse
than that," Williams said, ‘unlesssome
body wastherewith a videocameraand
filmed himdoing it."
Williams saidhefelt "outmannedandout
gunned" by the commonwealth."They
havestatepolice, city police,cooperative
federal agencies. They have inves
tigators,they havepoliceofficerswhocan
go outandrunwitnessesdown,takestate
ments. A typing staff." Judge Much
lenkamp orderedthe Campbell County
Fiscal Courttopay for anarsonexpertand
psychologist for the defense,Williams
said. Attorney Mott Plummer assisted
Williams at pre-trial hearingsand at trial
- help Williams said was essential.
But the bulk of the preparationfell to
Wfflianis, who estimatedhe worked 500
hours on the case.Williams, who con
cedesheis "a workaholic to someextent,"
says he spent a lot of time researching
legal matters. His wife had to call him
homefrom the office onChristmasmorn
ing sothechildren could opentheir gifts. - -
Williams did a lot of leg work, too. He -

walkedup and down Sixth Avenue, the
sceneofthe fires. Hehandedoutbusiness
cardsinbarsandoncorners,askingpeople
to call him with information about the
case.He sayshe talkedto more than 100

peoplebeforethe trial; hecalled29 wit
nesses.
Williams contendedduring the trial that
Combs was in Huddle’s Cafe, also on
Sixth Avenue,at the timeanotherwitness
hadtestifiedhesawCombsin thebuilding
where the five died. Before the trial, Wil
liams walked- onetimebriskly, one time
slowly - betweenHuddle’s andthesiteof
the fatal fire to seehowlong it wouldtake.
Williams consideredand then discarded
the ideaof making thetrek after "drinking
a bunchuntil Ihad a stagger. I’m serious,"
Williamssaid."The big complaintpeople
havewith meis that I’m too intense,I take
thingstoo seriously.
"But when the judgeraps that gavel,I feel
like I’m only in that courtroom for one
reason,and that’s to advocate the same
way my client would advocate if he had
my skills andeducation."
Asfor theoutcomeof thecase,"I’m happy
becauseI feel that Greg got the best
defensepossible,andif you’re going to
say I’m proud of what Mott and I did,
yeah,I’m proud of that.
"Do I think aboutthevictims?Everytime
I wentby that intersectionI thoughtabout
those people. Mott feels the sameway.’
"But we took an oath to represent this
young man and I’m going to live by that
oath. When we start getting away from
that thenwe might as well just all start
wearingbrownshirtslike theydid backin
the ‘30s andgo about andbevigilantes."
Williams said his family life and other
casessufferedduring the case. He was
paid a fiat feeof $2,500.He saidthe state
should pay part-timepublic defendersa
minimumof $25,000for ayear’swork on
a death penaltycasesothey can affordto
spendthetimeneededtoprepare- orplace
a moratorium onexecutions.
"If you’re notgoing to give an adequate
defenseto people,thenyou have a moral
duty not to impose the deathpenalty,"
Williams said. "Anything short of that is
a lynch mob."

By JEANNE HOUCK
ICentuckyPoststaffreporter
Reptinted by permission of the Kentucky
Post. The article appeared in their Februay
24, 1989 newspaper

Fact #2
Innocent peopleareExecuted
A reentstudypublishedby theStanford Law Review found that at least350persons
have beenmistakenlyconvictedofpotentialcapital crimes from 1900-1985.Of these
innocentpeople,139 weresentencedto death and 23 were excuted.Researcherssay
that there areprobably manymore casesnotyet identified.

For nre information: National Coalition to Abolish the Death PenaJty,1419 V St. NW. Washington, DC 20009

It’s easy to believe in the death
penalty,.. if you ignore the facts.
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PLAIN VIEW
SEARCH AND SEIZURE LAW AND COMMENT

‘The black-mu.tachio’d face gazed down from
everj commanding corner. There was one on the
house front immediately opposite. BIG
BROTHERIS WATCHINGYOU, the caption
said. . . In the far distance a helicopter skimmed
down between the roofs, hovered for an instant
li/ce a bluebottle, and darted away again with a
curving flight. It was the Police Patrol, snooping
into people’s windows.’

G. Orwell, Nineteen EiehP,.Four4 1949.

UNTFJ SrFATFS

SUPREMECOURT

Florida v. Riley,488 U.S. -‘ 109 S.Ct.
693, 102 L.Ed.2d.835 1989.
The battle over what kind of societywe
will havecontinued in the United States
SupremeCourtin January.Lastterm, the
Court approvedof the police searching
through our garbagewithout a warrant.
California v. Greenwood, 486 U.S. -‘

108 S.Ct. 1625, 100 L.Ed.2d 30 1988.
And, in Florida v. Riley, at least a
pluralityof theCourtindicateshow much
of the spectreof Big Brother they can
tolerate.
Riley lived in a mobilehomeon5acresin
ruralFlorida. He hada greenhousebehind
hishouse,andbothweresurroundedby a
wire fencewith a DO NOT ENTERsign
postedonit. Thegreenhousewascovered
withcorrugatedroofmg,althoughasmall
segmentwasmissing.
-Thepolicereceivedananonymoustip that
Riley was growing marijuana. A police
officer drove thereto look, butcouldsee
nothing. He then got in a helicopterand
hovered400 feetoverRiley’s greenhouse
whichenabledhim to seethroughthehole
in theroofto themarijuanagrowing there.
This observationled to a warrant,search
and seizure,and arrest. The trial court
suppressedthemarijuana,andtheFlorida
SupremeCourtagreed.
Justice White was joined only by
Rehnquist,Scalia, and Kennedy. He
foundCaliforniav. Ciraolo, 476 U.S. 207
1986 to be dispositive. TheCourtheld
that hovering400feetabovethecurtilage
was not a searchdue to the fact "Riley
couldnot reasonablyhave expectedthat

his greenhousewas protectedfrom public
or official observation from a helicopter."
Justice White emphasizedthat the
helicopter was within FAA regulations,
andwas thuswithin theareaavailableto
public aircraft. "We would have a dif
ferent case if flying at that altitude had
beencontraryto law or regulation."
Justice O’Connor concurred. Her opinion
is interesting. Sherejectstheplurality’s
relianceonFAA regulations,saying that
the realquestionis whethermembersof
the public fly in helicoptersat 400 feet
with sufficientregularityto makeRiley’s
expectationof privacyunreasonable.She
placedupon Riley theburdenof proving
the reasonablenessof his expectationof
privacy. Becausehe introducednothing,
JusticeO’Connorfoundhis expectationto
beunreasonable.
This gives counsel an opening in such
cases,however. Now we know who has
theIxirdenof proofin thesecases.Future
personsin Riley’s situationneed but
demonstratethat suchflights are rare in
order to meet their burdenof proof. In
suchcases,O’Connorwould beexpected
tojoin thedissent.
JusticeBrennanwasjoined by Marshall
andStevensindissent. He basedhiscriti
queof the plurality pon Katz v. United
States,389 U.S. 347 1967, which of
courseheld the 4thAmendmentprotects
peopleratherthanplaces. Noting that it
cannotbeseriouslyquestionedthat "Riley
enjoyedvirtually completeprivacyin his
backyardgreenhouse,and that that
privacy was invaded solely by police
helicoptersurveillance," JusticeBrennan
would haveheld that Riley’s expectation
ofprivacywasquite reasonable.
As heoftendoes,Brennancut throughthe
legaleseto the essenceof the plurality’s
opinion. In whatwouldbe condemnedas
grosscynicism if containedin a public
defender’smotion,JusticeBrennansaid-
that it was "difficult to avoid the con
clusion that theplurality hasallowed its
analysisof Riley sexpectationof privacy
to becoloredby itsdistastefor the activity
in whichhewasengaged.It is indeedeasy
to forget, especiallyin view of current
concernover drug trafficking, that the
scopeof the 4thAmendment’sprotection

doesnot turn on whethertheactivity dis
closedby a searchis ileal or innocuous.
But wedismissthis as a drugcase’only
at theperil of our ownliberties."
JusticeBlackmunpennedhisowndissent,
sayingthatthe burdenofproofin this case
shouldbe upon the prosecutionto show
that Riley had no reasonableexpectation
of privacy. He did sobecausehebelieved
"private helicoptersrarely fly over cur
tilages at400 feet." Becausetheprosecu
tion failedto meetits burdenof proof, he
would haveaffirmed the decisionof the
FloridaSupremeCourt.
"It was thePolice Patrol,snoopinginto
people’swindows.’ . . . Who canreadthis
passagewithout a shudder,and without
the instinctivereactionthat it depictslife
in somecountryotherthanours?’ Florida
v. Riley, supraJ. Brennandissenting.

SIXTH CIRCUiT
The6thCircuitvisitedsearchandseizure
issuesin 3 casesinJanuaryandFebruary.
In UnitedStatesv. Garcia, 18SCR3 6th
Circuit,January10, 1989,oneGarciawas
metby sheriff’s agentswho wereattracted
to Garciaby his dress. A factualdispute
arose over the conversationregarding
whetherGarciaconsentedto a searchof
his gymbag. Despitethe burdenof proof
being on thegovernment,anddespitethe
Court’s acknowledgingthat thecasewas
"aswearingcontest,"theCourtfound"no
justificationfor disturbing the finding of
the trial judge,whoseopportunity to ob
servethewitnesses’demeanorrendershis
judgmentas to their credibility superior."
In UnitedStatesv. Berry, the Court ex
aminedthe seizureof blood from anun
consciousmanby a nurseat thedirection
of a federalofficer. The defendanthad
beendriving in a federalpark, andhadrun
off the road. Relying on Schmerberv.
California,384U.S.7571965,theCourt
held the seizure to have been done

* reasonably,withprobablecause,andasan
exceptionto the warrant requirement
baseduponexigentcircumstances.
Finally, the Courtlooked at the issuesof
warrantparticularity and good faith in
United Slates v. Gahagan, 18 SCR 21
Sixth Circuit 1/25/89. A warrantdid not

Ervile Lewis

This regularAdvocatecolumn reviewsall publishedsearchandseiv.iredecisionsof the United StatesSupremeCourt,the Kentucky SupremeCourtand the
KentuckyCourtof Appealsandsignificantcasesfrom otherjurisdictions.
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authorize thesearchof a particularcabin,
although an unatttached and unincor
porated affidavit did refer to that cabin.
The Court found that the affidavit suffi
ciently directedthepolice to Cabin 3, and
that theaffidavit could beusedto cureany
defectsin thewarrant. "[W]e find that the
descriptionof thepropertyto be searched
containedin the affidavit, as well as the
relevant information known by the ex
ecutingofficers in this case,canberelied
upon to validate a warrantif thedescrip
tion containedin the warrantitself is less
thancomplete."

KY COURI
* F APPLALS
Neither Kentucky appellatecourt issueda
published search and seizure decision
during the pastcoupleof months. There
wasoneinterestingunpublishedCourt of
Appealscase,however, In Reedv. Com
monwealth,the trial commissionersigned
anaffidavit, which was then executedby
the sheriff. No warrant was ever filed in
the Court. The Court of Appealsheld as
a matter of fact that there was no search
warrant,that all that was executedwas an
affidavit, that this wasthusa warrantless
searchwith no exigenciesand thus un
reasonable. Thiscaseremindsusalways
to checkfor the returnof searchwarrants
asrequiredby RCr 13.10.

WHERE WILL IT END?
The Supreme Court has decided to
balancethe constitutional rights of per
sonsaccusedof crimeswith the good or
bad faith of the nation’s police officers.
They did so in the case of Arizona v.
Youngblood,which held that failure to
preservebody samples,absentbadfaith,
is not a violationof dueprocess.
OnemustquestionwhattheCourtisup to,
particularly in combinationwith United
Statesv. Leon, the good faith searchand
seizurecase.Whatsensedoesit maketo
focus on the bad or good faith of the
police, asopposedto limiting the inquiry
to whether constitutional rights werevio
lated? How does one prove bad faith?
Why shouldanaccusedhave to prove the
absenceof good faith when his privacy
rights have beenviolated, or bad faith
whenhis only chancefor anacquittalhas
beenobliteratedby the carelessdestruc
tion of evidence?
Wherewill it end? If a prosecutor makes
a blatant comment on the defendant’s
right not to testify, will theCourt place the
burden on the accused to prove the
prosecution did soin badfaith? If a judge
in goodfaithomits anessentialelementof
theoffensein her instructionsto the jury,
doesit matterthat shedidsobenignly?
A recent editorialin theLexingtonHerald
LeaderDecember7, 1988,discusseda
recent ABA study demonstratingthat
theserulings by the Court are not about
remedyingthe hundredsof casesbeing

dismissedbecauseof the enforcementof
constitutional rights. That study shows
that "casesarerarely thrown outof court
becausesuspectsweren’treadtheirrights.
Similarly, few casesare lost because
policefailed to collectevidenceinaccord
ancewith SupremeCourtrulings."
What exactly is the Court’s agenda?
Whose Constitution exactly are they
protectingandpreserving?

THE SHORT VIEW

State v. Wells, Fla. 44 Cr.L. 2212
12/21/88. A man was arrestedfor
speedingin Florida. He wastakento the
police station for a breath test, during
whichheaskedto go to his carfor a coat.
On the way, accompanied by a police
officer, moneywas seenin thecar. The
man agreedto have his trunk opened. A
lockedsuitcasewas openedandfound to
be full of marijuana. The Florida
SupremeCourt held the searchof the
suitcaseto beanunreasonablesearch,due
to there being no written rulesfor inven
tory searchespromulgatedby the par
ticularpolice department,asrecpiiredby
Colorado v.Berttne,479 U.S.367 1987.
Peoplev Shields,Calif. Ct. App. 44Cr.L.
22151 1/9/88.Theownerofanewspaper
employedaninvestiçatorto inquire into
the drug habitsof his employees. As a
result of the investigation,the employer
consentedto a searchby 20 police of
ficers. The officers went to the
newspaper, work stopped, numerous
people were arrestedand others were
questioned. During one encounter,the
defendantwas questioned,during which
heturnedovercocainehehadonhim. The
CaliforniaCourtof Appeals,2nd District,
held that thesearchwasillegal, rejecting
a consenttheory. "We know of no
authority. . . that permits onepersonto
‘consent’ to anotherpersons’ being
detained without even reasonable
suspicion that the person is or has been
involved in criminal activity."
Jones v. County of DuPage,44 Cr.L.
2260 DC ED ill. 12/l7/88. In this 42

USC 1983 case, the Court analyzesthe
constitutionalrightsimplicatedduring the
hours anddays following an arrest. The
case involved a man arrestedfor being
intoxicatedwho,while in anisolation cell,
hung himself. The Court refused the
defendant’smotion to dismiss the civil
law suit, The Court said that police of
ficersareliableunderthe4th Amendment
at arrest,until the accusedis deliveredto
the jail. The jailer is liable thenunder the
4th Amendmentuntil the accusedis
presentedto a magistratefor a probable
causedetermination.Onceprobablecause
is found, the 4th Amendments’
reasonablenessrequirementsfall aside,
andthemorerelaxedstandardsof the 14th
Amendmentcomeinto play.
State v. Dixson, Ore.766 P.2d. 1015
1988. The OregonSupremeCourt, in
terpretingits own Constitution,rejected
theopenfields doctrineofOliverv. United
States, 466 U.S. 170 1984. Not all
privateland issoprotected,however land
outside the curtilage will be protected
from governmental intrusion only after
theowner exhibitsanintentionto exclude
the public. The constitutionalinterest
being protectedis an Oregonian’sright to
privacy, defined asan interest in freedom
from certain forms of governmental
scrutiny.
Peoplev. Lewis, Calif. Ct. App. 44 Cr.L
229012121/88. A man was arrestedfor
speedingand fleeing a police officer, both
offensesfor which he couldnotbe incar
ceratedprior to trial. Thus, a "booking
search," which uncovered cocaineon his
person,was illegal, according to the 1st
District of the California Court of Ap
peals,despitethe fact that a searchprior
to transportingthe accusedto thestation
could havebeenexecuted."Once anac
cusedis underarrestand incustody, then
a searchmade at another place,without a
warrant, is simply not incidentto thear
rest," citing from Chambersv. Maroney,
399U.S.421970.
UnitedSlatesv. Johnson, 44 Cr.L. 2326
12/27/88. In opinion describedby the
dissentas"subordinatingconstitutionally
guaranteedrights to optimal law enforce-

Aiming at the wrong problem?
And speaking of the fine points

of criminal law: A decade of lirty
Harry movies has convinced most
of us that our laws are so lax that
only a makemy-day police officer
has a chance against the criminal
hordes.

A recent American Bar Associa
tion study, headed by former Wa-
tm-gate prosecutor Samuel Dash,
took a close look at the Dirty harry
theory of criminal prosecution.
Dash found that the courts were
overwhelmed by drug eases, But
despite "extraordinary efforts,"
Dash’s panel found, police "have
been unsuccessful in making signif
kant impact no the importation.
sale and use of illegal drugs .. - -.

What is the problem? Dash and
his team don’t say They suggest
forming another commission to
study the issue. lash does con-

elude, however, that the constitu
tional protections given to those
accused of crimea are not hindering
the war against drugs,

Dirty Harry loathed the Miranda
warning, the recitation of an ac
cused person’s rights. Dash’s sur’
vey found that eases are rarely
thrown out of court because sus
pects weren’t read their righta. Simi
larly, few eases are lost because
police failed to collect evidence in
accordance with Supreme Court red
ings.

Yet the Supreme Court continues
to pick away at the rights against
illegal search and seizure, all in
anticipation, it seems, of helping
beleaguered police and prosecutors.
If Dash is right, however, the
court’s rulings will leave us with
the drug plague and a weakened
Constitution to boot,

Lexington HeraldLeader, December 7, 1988
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merit efficiency," the5thCircuit allowed
for thewarraxitlesssearchof luggagein
which the police had probablecauseto
believethere were drugs. The 5th Circuit
distinguisheswhatappearsto be the dis
positivecase,United Statesv. Chadwick,
433 U.S. 1 1977, by saying that the
police could choosethe least restrictive
alternative,seizing the personand await
ing a warrant, or searchingthe luggage.
Chadwickseemsto sayotherwise.
Green v. State,Md. Ct. Spec.App., 551
A.2d. 127 1989. Aguilar/Spinelli con
tinue to be viable in this Marylandcase.
Here, an informant called the police to
report a man was selling drugs. The
police went to the place and saw a man
who matchedthe descriptiongivenby the

Book Review
AccusationsofChildSexAbuse
Holida Wakefield,M.A.and
Ralph Underwager,M.Div. Ph.D.
CharlesC. ThomasPublisher
1988
Cost $68.50

Accusationsof Child SexualAbuse is a
critical look at the way accusationsof
child sexual abuse arecurrently beingin
vestigatedin this country. Its purpose isto
improve the investigationof allegationsof
sexualabuse.The authors point outareas
which arein needof more thoroughre
search, Theysuggestthat certainresearch
which is currently being relied upon is
inadequate.A few of the conclusions
reachedby the authors are:

1. Statistically, low incomefamilies are
more likely to have reported cases of
sexualabusethan families with incomes
of over $25,000.

2. Rural countiesare morelikely to have
reportedcasesof child sexualabusethan
urbancounties.

3. The science of psychology has not
progressed to the level, where absent
physical evidence,it canbe said with any
medical certainty whether or not a child
hasbeensexuallyabused.
4. During theinvestigativeinterview con
ducted by the police or a social worker,
childrenare led by verbal andnon-verbal
cues to elicit a desired response.

5. After a seriesof interviews, young
childrenareunableto distinguishbetween
what hasactuallyhappenedto them and
what they havebeenled to believe hap
penedto them as a result of the interview
process.

informer. The manran, after which he
wasarrested.The Courtheldthearrestto
bewithout probablecause,stressingthat
therewas nothing which establishedthe
reliability of the informantor his basis of
knowledge. Corroborationby innocent
detailsandflight did notreachthelevel of
probablecause.
Commonwealth v. Sullo, Mass. App.
Ct.532N.E.2d. 1219 1989. This case
condemnswhat is routine in many jails in
Kentucky, the searchingof an arrestee’s
papers. The Court notesthe searchwas
notconductedaccordingto routine book
ing procedures and further saw it as a
pretextual search motivated by finding

in cashon the defendant.

6. Many peopleare prosecutedas sexual
abuserson the basisof nothing more than
the accusationof a young child.
7.The prosecution of a false accusation
hurts everyone - the child, parentsand
families, andhurtssocietyin general.
The authors,WakefieldandUnderwager,
aretwo well knownexpertsin this subject.
Theirresearchis impressive.Thebibliog
raphymeasures44 pages. However, the
book tells the criminal defenselawyer
what he or she knows- that the typical
investigation of an accusation of child
sexual abuseis not designedto determine
whether or not the accusation is true or
false. The authors deserve a pat on the
backfor theircourageousstand againstthe
waveof media hypeandpublic opinion to
crack down on allegedabusers.Neverthe
less,AccusationsofChildSe,xualAbuseis
not written for lawyers. It is an authorita
tive thesis written for scholars, teachers,
and students of psychology or social
work. It could be of interest to the social
worker whose consciencedrives him or
her to know more their profession. How
ever, the amount of new information in
this book which is of interest to the
defenselawyer doesnot justify theplod
ding effort required to read it,.

THOMAS M. RANSDELL
AssistantPublic Advocate
DPAPike,Magoffin/FloydCountyOffice
335 SecondStreet
Pikeville, Kentucky 41501
606432-3176

City of Seattlev. Altschuler, Wash.Ct.
App., 766 P.2d,518 1989. The defen
dantrana red light, and drovehomeat 30
miles an hour with the police following
him. He was arrestedinhis garage. The
Courtreversedtheconvictionfor resist
ing arrestdueto the illegality of the arrest.
The arrestwasheld to be illegal because
it was warrantless, the offenseinvolved a
minor traffic violation, and "hot pursuit"
was not in itself sufficiently exigent to
justify thewarrantlessentry into a home.

ERNIE LEWIS
AssistantPublicAdvocate
Director DPA/Madison/JacksonCo.
Richmond,KY 40475
606623-8413

Instructions Collected,
Categorized,Listed

The Department of Public Advocacy
hascollected many instructions filed
in criminalcasesin Kentucky, andhas
compiledan indexof the categoriesof
thevariousinstructionsin a 7 volume
manual. Eachinstructionis a copyof
a defenseinstructionfiled in anactual
Kentucky criminal case.Theyarecat
egorized by offenseand statutenum
ber. They were updated in February,
1989.

COPIES AVAILABLE
A. copy of the index of available in
structions is free to any public
defenderorcriminal defenselawyerin
Kentucky. Copiesof anyof theactual
instructions are free to public
defenders in Kentucky, whether full-
time, part-time, contractor conflict.
Criminal defenseadvocatescan ob
tain copiesof any of the instructions
for the cost of copying and postage.
EachDPA field officehasanentireset
of the manuals.

HOW TO OBTAIN COPIES
If you are interested in receiving an
index of instructions, or copiesof par
ticular instructions,contact:

TEZETA LYNES
DPA Librarian
1264Louisville Road
PerimeterPark West
Frankfort,Kentucky 40601
502 564-8006
Extension119

Tom Ransdell
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17th Annual Public
Defender Training

Seminar
June 4,5 & 6, 1989

17
KBA
CLE

Credits

Holiday Inn, North 1950 Newtown Pike
Lexington, Kentucky
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The Program
The 17th Annual Public Detencler Training Seminar br UbllC aetenoers ana criminal aetense lawyers
wilt be held June 4-6,1989 at the Holiday Inn North, 1950 Newtown Pike l-75N exit 115 Lexington, Ky.
This is a Holidome with an indoor recreation center with heated pool, sauna, games, wide screen t.v,
sundeck and kiddie playground. The program begins on Sunday at 4:00 p.m. and concludes on Tues
day at 3:30 p.m. The program is only open to criminal defense advocates.

This seminar covers a wide variety of criminal law topics with a strong emphasis on trial aspects of
criminal defense work. The program is presented by prominent national and Kentucky faculty. This is
the largest yearly gathering of criminal defense attorneys in Kentucky, and provides a unique oppor
tunity to meet and mingle with criminal defense advocates from across the state. Program topics are:

Review of United States Supreme Court Cases Hot Issues in Juvenile Law
Creative Criminal Defense Change of Venue Issues

Using Openended Questions in Jury Selection Handling Aggravated DUI Cases
Self-Defense: Battered Women Syndrome The New KSP Fingerprint Machine

Persuasion in the Criminal Defense Process Expertise of Fingerprinting
Defending Child Sexual Abuse Cases Eyewitness Identification Workshop

The ABA and the Criminal Defense Attorney Managing a Criminal Defense Caseload
Importance of Criminal Defense Work Criminal Law and the Kentucky Legislature

Defending Drug Cases Understanding the Victim’s Family
Field Guide to RCR 11 .42s Brain Damage & Criminal Behavior

Registration/Meals

Sunday Evening’s Feature. The Causes and Cures of Crime

Surìday nights program features a presenlalion and a panel discussion on The Causes and
Cures ol Crime. Panel members. representing a wide range of perspectives, will be Doug
Magee. author ot Slow Corning Dark Death Row Interviews and What Murder Leaves Behind:
The Victims Family; Stale Rep. E. Louis Johnson, Chairman ot ‘the House Judiciary Committee;
Margarel Winstandley, parent ol a murdered child; Lane Veltkamp, Clinical Social Worker;
Madison District Court Judge Julia Hylton Adams; Thomas Thiliver, Lexington Herald Leader
Court Reporter; Ky. Court ol Appeals Judge Paul Gudgel; David Vest 1st Assistant Fayette Co.
Attorney, and criminal defense attorney, Bill Summers. The Program will be moderated by Vinee
Aprile, DPA General Counsel.

The deadline for registration Is May 23, 1989. There is a late registration fee of $15. Cancelatlons must be received by
May 30, 1989. There is a $20. cancelation charge. Onsite registration is Sunday, June 4, 1989 from noon until 4p.m. at
the Holiday Inn Niorth. You may check Into the hotel after 1 p.m. on Sunday, June 4. Checkout is noon on Tuesday.
Breakfast and lunch on Monday and Tuesday, June 5 and 6 are included in your registration.

Attendance Encouraged By Chief Justice
In a memo to all Judges of the Court of Justice, Chief Justice Robert F. Stephens of the Kentucky Supreme Court has en
couraged all district and circuit court judges to arrange their schedules to accomodate attendance of public defenders. Con
sequently, trial judges should be amenable to arranging their trial schedules to allow attendance.

CLE Credits
In addition to being approved for 17 hours of CLE credit from the Kentucky Bar Association CLE Commission, this seminar
is also approved for CLE credits from the following states for the number of hours indicated: Missouri 17.4, West Virginia
16.9, Florida 17.
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Judge ..a Adams, District Judge of the 25th tevln Nelson ... .. an Assistant Professor
District, is President of the District Judges Association of of Neurology at the U.K. Dept. of Neurology in Lexi

i’* Inc., and has served on staff for the District Judges ngton.
i Annual College since 1985. Bob Sanders is a 1972 graduate of the univ. of

A V. Conway II is a 1970 graduate of the U K Col- Cincinnati School of Law. He practices in Covington.
lege of Law. He served as a Ky. Supreme Court Clerk He is a member of the KACDL. He represented Heidi

11970-71 and as Ohio County Attorney, 1974-1981. He rep. Harmeling in a 1986 trial with the battered woman
I resented Charles Chadwick in Ohio County in 1987 with defense . Lenore Walker testified as an expert.

die Battered Elderly Parent defense and obtained an ac- Mark Shelton is a court designated worker for
I quittal. He has received 2 acquittals using the battered Lincoln and Garrard Counties, and Regional Coor.
I spouse defense. dinator for 34 counties, supervising 27 employees.
Jim Evans recentiy retired after 25 years of service Formerly, he was in charge of the "Sentenced to

I with the Ky. State Police. For the last 15 years he has Read" Juvenile Diversion Program in Lincoln County.
worked in fingerprint analysis, and, at retirement, was William Summers has practiced criminal
commander of the KSP Records Section reponsible for defense law for 20 years especially in Ohio and Ky. He

,,,a1 histories, accident facts, citation data, uniform was a NACDL Board member for 11 years. He heads
crime reporting data, mugshot receipt and fingerprint up the KACDL lawyer’s strike force committee.
Identification. He’s examined tens of thousands of Ken Taylor practices in Nicholasville with Daugher.fingerprints. He supervised the KSP Automated Finger- ty, Thomas & Taylor. He was a Public Defender atprint Identification system. Northpoint from 1984 to 1987. He is a KACDL member.
Gerald GoldsteIn is in private practice in San An- Thomas Tolliver has been a newspapertonlo, Texas. He serves on the NACDL and TACDL Board reporter for 10 years, the last 4 as court reporter for the‘1 ia a NCDC faculty member. He is active in NORML Lexington HeraldLeader. He is a West Virginia nativeand the Texas Civil Liberties Union. He teaches at the born in Logan and a graduate of Marshall University inUniversity of Texas Law School and is a criminal defense Huntington. He has covered all the major criminalspecialist, cases in Lexington.
Joe Guastaferro is the former Dean of the School Lane Veltkamp has been a professor of clinicalof Drama of DePaul University in Chicago. Since leaving social work, child psychiatry division, Dept. of

I DePaul, he has appeared in many films and t.v. movies. Psychiatry, U.K. College of Medicine since 1982. FromHe has been a faculty member at numerous trial in- 1975-82, he was an associate professor at U.K. Dept.stitutes, including the Illinois and Federal Defender of Psychiatry. His MA in Social Work Psychiatric Se-I Projects and Indiana and Ky. trial practice institutes. He quence was received in 1964 from Michigan Statepresently works as an actor/director. University. He is a frequent lecturer and has testified in
Judge Paul Gudgel is a Ky. Court of Appeals child sexual abuse cases and capital cases.
Judge, appointed in 1979. Born in Brooklyn ,NY, he David Vest is 1st Assistant Fayette County Attorreceived both his AB and JO degrees from the University ney, former Deputy Attorney General, former Fayetteof Kentucky. He served as Chief District Judge for the Co. Trial Commissioner, member of the Chief Justice’s22nd Judicial District 1978-79. Commission on Prosecutonal Ethics, Member of KBA’s
- :. E. Louis Johnson is a member of the law Ethics Committee.
firm of Wilson, Johnson and Presser in Owensboro. He Dr. Lenore E.A. Walker has worked as awas first elected to the House of Representatives in 1978. clinical forensic and school psychologist for the past 18and has served as Chairman of the Judiciary Committee years. She is a Diplomats in Clinical Psychology arid asince 1984. fellow of the American Psychological Association. She

Justice Joseph E. Lambert became a Ken- practices in Denver, Cob. She frequently testifies as an
tucky Supreme Court Justice January 5, 1987. Prior to expert witness in legal actions involving abused per
", he practiced with the firm Lambert & Lambert in sons and is well known in the legal field for her pioneer-
fount Vernon. He attended the University of Louisville ing efforts to have expert testimony admitted in bat
chool of Law, graduating in 1974. tered women self defense homicide cases. She has

Magee Is a graduate of Amherst College and published extensively, including The Battered Woman
ilon Theological Seminary. He is a screen-writer, photog- Syndrome 1984.
,her and author of What Murder Leaves Behind.lhe Maragaret Wlnstandley lost a child to mur
tim’s FamIl,v 1983 and Slow Coming Dark:lntervlews der in 1986 and became involved with Parents of Mur

i Row 1980. Doug has lived for the last 18 years dered Children. As a contact person for this support
Harlem. NY, a neighborhood infested with crime group In Ky., she helps survivors deal with the after-

and with glaring criminal justice failures . He brings an in- math of murder.
l slghtful perspective on the criminal justice system. DPA Faculty: Tim Ricidell, Ernie Lewis,Terence MacCarthy. Executive Director, Federal

defender program for Chicago. He Is a nationally known Randy Wheeler, Vince Aprile, Bette Niemi,
speaker on criminal defense topics, and is chair of the Tom Kimball, George Sornberger, Rebecca
ABA Criminal Justice Section. Diloreto, Jim Cox, Barbara Holthaus, Allison
Dr.John McConnahay,Ph.D Is a professor of Connelly. Neal Walker, Gary Johnson.public policy at Duke Univ. He has been assisting In the
selection of jurors and in change of venue issues In civIl
and criminal cases for the past 14 years. He assisted in
the Los Angeles John Delorean case and the Raleigh,
NC, Dr. Jeffrey McDonald green beret case on which the
movie Fatal Vision" was based.

Joseph E. Lambert
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Comments from Past Participants:
"The learning opportunities were wide ranging and topnotch."
"The best aspects of this seminar were the comraderie and support received by being around fellow criminal
defense attorneys...."
"The Annual seminar was a rare collection of excellent and entertaining speakers and wonderful
scheduling."
"I liked the chance to get to know my colleagues from across the state. The inspirational aspect was the
‘boost’ I came to this seminar hoping for."
"I really liked how the presentations were geared toward practical considerations."
"Excellent training and materials, as usual." Printed with State Funds KRS 57.375

DPA 17th Annual Seminar Registration Form

Deadline for registration is May 23, 1989. Make checks payable to the Kentucky State Treasurer and mall to: Donna
ueilette, 1264 Louisville Road, Frankfort, Kentucky 40601 502 564-8006.

NameOff iceflltle_____________________

ddressCity_______________________________________

StateZip Teiephone ____________

Please check the appropriate boxes:

______Full-time

Public Advocate

______Part-time

Public Advocate

Ky. Public Defenders:

____$60,

no room

____$110,

room at double occupancy

____$150,

private single room

____$160,

private double room

________Private

Defense Attorney

_______Other

please specify:_

Criminal Defense Attorneys & Out-of-State Public
Defenders:

_____$150,

no room

_____$200,

room at double occupancy

_____$240,

private single room

_____$250,

private double room

You are entItled to the Kentucky public defender rate If you are a full or part-time public defender, contract public
lefender, appellate public defender, or conflict public defender in Kentucky.

Roomate Dreference
Lodging Preferences

_____________________

I am a smoker nonsmoker.

de fere. .
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HEAR YE! HEAR YE!

InWarren CircuitCourt,as inmost courts,
the daybeginswith thebailiff’s cry:

Hearye! Hearye! Warren Cfrcult Court
Division I, with the Honorable Joseph R.
Huddleston presiding, Is now In session.
All persons having business before the
Court draw near, give attention, and you
shall be heard. Order is commanded.

In thisbriefcall to order,.thereare3 refer
encesto hearing -- referenceswhich
generallypassunremarked. Thoseof us
associatedwith the Court suddenlybe
cameawareof thesignificanceof those
wordswhena potentialjuror returnedhis
jury questionnairewith thenotation:"I am
deaf,but I would like toserveon thejury."
Whenthequestionnairewas calledto my
attentionby our court administrator,my
first reactionwasto say"Great! Let’sgive
it atry." Uponreflection,it occurredto me
to checkthestatutesto seeif there areany
prohibitionsagainsta deafpersonserving
as a juror incircuit court.
KRS 29A.0802provides, in pertinent
part, that "a prospectivejuror is dis
qualifiedto serveon a jury if he: .. . d
is unable to speak and understandthe
English language;or e is incapable,by
reasonofhis physicalormentaldisability,
of rendering effective jury service...."
KRS 29A.0803 provides that "there
shall be no waiverof thesedisqualifica
tions."
SinceKRS 29A.090provides that,"there
shall be no automaticexemptionsfrom
jury service," it becamenecessaryto
determinewhether the prospectivejuror
couldrendereffectivejury servicedespite
his inability to hear. With the assistance
of theAdministrativeOfficeof theCourts,
3 women experiencedin signing were
located,
Theintdrpreterswere appointedpursuant
to KRS 30A.400lwhich authorizesthe
judgeof anycourtto appointaninterpreter
for anyparty, witness,or "any other ap
propriate individual in any manner
properlybeforethe court over which he
presides."
On the day the jury reportedto begin its
one-month’sservice,it wasapparentthat
the othermembersof thepanelwereini
tially curious,but within a short time the
presenceof a deafjurorandhis interpreter
wasas readily acceptedas thepresenceof
the bailiff.

Thedeafjuror wasnotsingledout in any
way as we proceededthroughthe stand
ard introductions and orientationwhich
mark the openingday of a term. I was
pleasedtonotethatheevenlaughedat one
of myfeebleattemptsatjudicial humor--
although,like otherjurors, he may have
felt obligedto do so, at leaston the first
day of the term.
The deafjuror wasnot calledin the first
two casestried during the term, butwas
fmally selected.Unfortunately,adirected
verdict of acquittal prevented that case
from being submittedto the jury for a
decision.Giventheableassistanceof his
interpreter,hehadno difficulty in follow
ing theevidenceandindicatedthathewas
looking forward to serving on another
case.Late in the term, he was again
selectedas a juror in a criminal case.
Onceagainhewasdeprivedof anoppor
tunity to deliberateand decide the case
whenthe defendantschangedtheir pleas
toguilty afterabouthalf the evidencehad

"1 am deaf but 1
would like to
serveon the

comein.
Although the qualifications which inter
pretersmust meetare set forth in KRS
30A.405, thereis no oathprescribedfor
them.In this instance,eachinterpreterwas
admonishedto accuratelytranslate the
proceedingsand not to interjecther own
commentsor opinions. Had a casebeen
submittedto a jury including the deaf
juror, it was my intention to swear the
interpreterto accurately translatethe
deliberations,to refrain from expressing
herown opinions,and to keepsecretthe
jury’s deliberationsunlessauthorizedby
thecourt to disclosethem.
Our experiencewith the deafjuror was
altogetherpositive and, according to a
story in theBowling GreenDaily News,
so was the juror’s. He was quoted as
saying: "I wantedto prove to thehearing

communitythat deafpeoplecando their
duty as well as others. Most hearing
peoplethink that mostdeafpeoplearenot
capableof jury duty. I want other deaf
peopleto know that they canbe like me."
The courts often receive negative
publicity. In this casethe publicity wasall
upbeat. Aside from that, all of us - court
personnel,lawyers and jurors alike -

benefitedfromworking with apersonwho
was determinednot to let a loss of his
ability to heardeterhim from performing
his civic duty.
Did we stretch the law a bit when we
determinedthat onewho couldcommuni
cate by sign languagecould, as required
by KRS 29A.0802d, "speak the
English language?" You be the judge.
Are we gladwe did? Youbet!

JUDGEJOSEPH HUDDLESTON
WarrenCircuitCourtDiv. I
The Justice Center
925 CenterStreet
Bowling Green,KY 42102-3000
502 843-5412

Joseph Huddleslonis a 1959 graduate of Prin
ceton University where he was classPresident.In
1962 hegraduatedfromthe University of Virginia
School of Law. From 1971 -80 he was a ,nember
of the KBA Hovse of Delegates. He’s a past
presidentof the Ky. Academy of Trial Attorneys
1978, andhe wasa member ofthe committee that
drafted Kentucky’s current Penal Code. He and
hit wife of3O years, HeidiLynn, have 3 children.

JudgeHuddleston

30A.400Interpreters; Appointment

1 Any judgeof anycourtmayappoint
an interpreterfor any party, witness,
or foranyotherappropriateindividual
in anymatterproperlybeforethecourt
over which he presidesand may
authorizepaymentfor suchan inter
preteroutof thestatetreasury.
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Decriminalization: Treating Drug
Abuseas a Health, not a CrimeProblem

Views of the Mayor of Baltimore,Maryland

Kurt L. Schmoke is Mayor of Baltimore,
Maryland. He isa graduate of Yale and in 1976
received his law degree from Harvard. He has
been in privatepractice in Baltimore, and a ,nem
her of President Carter’s White House Stafffor
Domestic Policy. In 1978 he became an Assistant
United States Attorney in Baltimore, prosecuting
narcotics and white collar crime. In 1982 he was
elected State’s Attorney for Baltimore. As the
city’s chiefprosecutor, he created afidl.lime nar
cotics prosecution unit.

Mayor Schmoke gave the keynote address at the
January, 1989 National Conference on Sentenc
ing Advocacy in Washington, D.C. His remarks
follow.

IS SENTENCING TO PRISON
A SOLUTION?

Sentencingand its aftermathis, to borrow
a chessterm,theendgameof thecriminal
justice system. After what is sometimes
yearsof legalmaneuvering,butmorelike
ly a quick pleabargain,prosecutorsand
judgeshaveto determinehow to punish
still-one-morecriminal offender. More
often than not, the decision is to incar
cerate,resultingin anendgamein which
thecriminaljusticesystem,asmuchas the
criminals,fmds itself checkmated.Many
cities arenow in the Alice-In-Wonderland
world oftrying to reducecrimeby getting
morecriminalsoff thestreet,while atthe
same time being under court order to
reducetheir prisonpopulations. That is
whatweareconfrontingin Baltimore,and
it is a situationwhich, at best,might be
calleda kinderand gentlerCatch22.
We cannot continue to use the criminal
justicesystemto try and solveevery one
of our social problems. That would be
true evenif we hadthe resourcesandthe
bad senseto try to incarcerateevery
criminal offender whose behavioris
rooted in poverty, unemployment,il
literacy, adolescentpregnancyor inade
quatehealthcare. But it is especiallytrue
givenour currentdrug laws.

DECRIMINALIZING SOME
DRUGS

LastApril I calledfor a nationaldebateon
ourcurrentdrugstrategy.And inSeptem
ber I explainedto Conresswhy I believe
that thedecriminalizationof at leastsome
drugsispreferabletoour currentpolicy of
trying to end drug abuseby almost cx-

clusive relianceon the sanctionsof the
criminal law.
Decriminalizationrepresentsat least a
partial way outof the problem‘of prison
overcrowding. It also offers the hopeof
greatertreatmentandeducationin lieu of
punishment.In Baltimorelastyear, there
were 48,110 arrests. Of those arrests,
15,494, or 32%, were for drug related
offenses.And in the first 21 daysof this
year, therehavebeenalmost 1100 more
drug relatedarrests. As for sentencing,
almost80% of the population of the Bal
timore city jail is serving sentencesfor
drugrelatedoffenses.
In spiteof theseverestrainonourcriminal
justice resourcescaused by our
singlemindeddesire to arrest and
prosecuteevery drug offender, a task
whichof courseis impossibl;thatin itself
didnot leadme to theconclusionthat we
shoulddecriminalizedrugs.

DRUG ABUSE IS A HEALTH,
NOT A CRiME, PROBLEM

On the contrary,I spent7 1/2 yearsas a
prosecutor, first as an Assistant United
StatesAttorney and last as Baltimore’s
state’sattorney, Formostof that time, I
lookedat theworld throughaprosecutor’s
eyes, which meansI thought that drug
abuseshouldbehandledasa crimeprob
lemnotahealthproblem. And althoughI
obviouslyknewfrom my earliestdaysas
a prosecutorthat ourjails.werebothover
crowded and an ineffectivedeterrent,I
neverthelessperformedby respon
sibilitieson thepremisethatincarceration
is, in mostcases,theappropriateresponse
to wrongdoing.
But aboutmidway throughmy term as a
state’sattorneythatview changed,at least
with respectto drugs. Drug abuse, I
decided,should be treatedas a health
problemnot a crimeproblem. I cameto
thatconclusionbecauseit was all tooap
parent to me that our anti-drug abuse
strategieswerebenefiting,andcontinueto
benefit,only thedrug traffickers.
Underour currentpolicy, addictsremain
addicts; our citizensjustifiably feel less
and less safe on their streetsandin their
homes;andbillions of dollars are being
diverted from educationand treatment,
not tomentionothercriminal justicemat
ters,all becausewe’ve convincedoursel
ves that we shouldhave"zero tolerance"

of whatthe AmericanMedical Associa
tion recognizesis a disease. And in the
meantime,the drug traffickers, like the
bootleggers60 yearsago,just get richer
andmore deadly.

CHANGE THE FAILED DRUG
STRATEGY

SoI havecometothe firm convictionthat
ourstrategyfor winning thewaron drugs
mustbe changed. Somehavecalledmy
views on decriminalizationradicaL I
don’t agree.Theyactuallyrepresentcom
mon sense,and what was mainstream
thinking 75 yearsago. But no matter how
you characterize decriminalization, the
fact remainsthat the world in which I
functionedasa prosecutor,andnowfunc
tion as a mayor, is strugglingunderthe
weight of a national drug policy which
amountsto little morethana self-mflicted
woundon our society.
WhenI speakpublicly about the waron
drugsI usuallybegin,m thebesttradition
of Socrates,by askingthese3 questions:
1. Havewewon?
2. Are our strategieswinning?
3. Will doingmoreof thesameallow

to win in the future?

I donot think wecan answer"yes" to any
of those questions, which is why I have
been encouragingpeople,particularly
those in the legal and educationcom
munities, to take a secondlook at the
conventionalwisdomon this issue.
Lawyersandlaw enforcementcannot,and
will not, solve drug abuse. As for drug
relatedcrime, themore law enforcement
resourcesweapply totheproblem,andthe
stiffer we makethe sanctions,the worse
theproblembecomes.In otherwords,our
currentdrugpolicy not only is not work
ing, it is making matters worse.
In the war on drugs, the drug criminals
have the American public and the law
enforcement community exactly where
they wantus: spendingbillions of dollars
andwastinganuntoldnumberof lawyers’
hours on revolving door justice, all in
pursuitof a losing strategy.
As for the complicatedfederaldrug bill
that was passedlast year,that law, like so
manythat haveprecededit, arepartof the
problem, not part of the solution,

Mayor Schmoke

,

,
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WE CANNOT PROSECUTE
OUR WAY OUT OF THE

DRUG PROBLEM
Thefact of the matter is, we arenotgoing
to beable to prosecuteour way outof drug
relatedcrime. On the contrary,themore
law enforcementresourcesweput into the
war, the greater the financial incentives
become to traffic in drugs and the more
willing the traffickers andpushersare to
commitheinouscrimes. Thosecrimes, in
turn, createstill more public outcry for
longer,andinmanycases,mandatorysen
tences,which if imposedcan send the
blackmarketprice of drugsevenhigher,
leading to more trafficking and vicious
turf battles, As much as we might wish
otherwise, our current strategyand the
new federal drug law falls into that
strategy allows for no way out of this
painful cycle.

AIDS

I would like to make a coupleof more
points about why I believe it is time to
changeour currentdrug strategy. First,
AIDS is this country’s most dangerous
communicabledisease,andit is spreading
in partbecausedoctorsarenotallowedto
prescribeandadministerdrugsto addicts.
Half of all new aidscasesareattributable
to LV. druguse, andyet nationaldiscus
sion of a needleexchangeprogram, the
most minimal decriminalizationstep we
couldtake,is frowneduponorcondenmed
by many in thelegalprofession.
It is also importantto note that AIDS is a
major problem amongour prison popula
tion, and as longas we continueto incar
cerateaddicts,theproblemis boundtoget
worse. I hasten to add that it was only
after serving on a United StatesCon
ferenceof Mayor’s committeestudying
the relationship betweenAIDS and drug
abusethat I decidedto publicly call for a
debateondecriminalization.

INCONSISTENT LAWS
Second,ourdruglawsareblatantlyincon
sistentand illogicaL For example,over
350,000 people will die this year of
cigaretterelated diseases,or to put it
anotherway, becauseof the abuseof a
substancecalled nicotine. Yet not only
arecigaretteslegal,wesubsidizetobacco.
We also allow cigarettes to be sold in
vending machinesand we don’t even
regulatethem as a drug.
Nevertheless,without making cigarettes
illegal, whichwouldbeanopeninvitation
for a huge new criminal enterprise,we
have found ways to greatly reduce the
numberof peoplewho smoke,primarily
throughpublichealthstrategiesincluding
educationandsocialpressure.
As for alcohol, during prohibition we tried
to achievean alcohol free America by
making alcohol consumptionillegal and
endedup with millions of Americansstill
drinkingandbreakingthelaw. Therewas

also police and governmentcorruption,
terror in thestreets,andenormouslyweal
thy and powerful criminal enterprises.
Sound familiar? We were right to end
prohibition,butwe shouldhavealso edu
catedour populationaboutthedangersof
alcohol useratherthanpromotedrinldng
asa socialgood.

ADDICTION WAS TREATED
AS A DISEASE

Mention must be madeof theHarrison
NarcoticsAct of 1914. Prior to that Act
andseveralSupremeCourtopinionscon
struing it, doctors and other healthoffi
cials could legally dispenseto addicts
opiumbaseddrugs and cocaine. In other
words,addictionwas treatedas a disease
andaddictsdid nothaveto resortto crime
to pay for their drugs. That, it seemsto
me,is a far betterapproachthanwhat we
havebeendoing intheyearssince1914.

Interestingly,itwasnotuntillate1919 that
theNarcoticsDivision decidedto inves
tigateandclosedrugmaintenanceclinics,
many of which were run understateand
local authority. In his bookTheAmerican
Disease,Dr. David Mustosaysthis about
the ShreveportClinic, "Federal District
JudgeGeorgeJack... warned he would
vigorously opposeany steps towardsa
discontinuanceof theclinic because,from
hisknowledge,it hadlessenedcrimein the
city."
Dr. Musto goeson to saythat thechiefof
police, the sheriff and the United States
Marshalin Shreveportall agreedthat the
clinic reducedcrime. That was in 1922.
Oneyearlatertheclinic was closedunder
pressurefrom theUnitedStatesAttorney
and3 InternalRevenueServiceAgents.

A BETTER NATION WITH
DECRIMINALIZATION

Will decriminalizationhelpbring abouta
betternation? It will meanmore money
for education,treatment,andprevention.
It will mean that we stop incarcerating
peoplefor willfully, or otherwise,falling
victim to a disease.It will meanthat the
spreadof AIDS is slowed. It will mean
fewervictims of drug related crime. It
will meanchildrenwill notbeenticedinto
an illegal drug trade. It will mean fewer
drugoffendersbeingturnedinto hardened
criminals. It will meanmoremoney spent
investigating and prosecutingother

serious violent crime. So, yes, I think
decriminalizationwill produce positive
rather than negativeresults for our
country.

WHAT IS JUST?
I know that the problems associatedwith
overcrowded prisons,insufficientuseof
alternativeforms of sentencing,and lack
of available educationand treatment

- programs,particularlyfor drugoffenders,
arenot, in themselves,the only reasons
that those attending this conferenceare
trying to educateelectedofficials andthe
public on theneedfor sentencingreform.
There is also thematterof simplejustice
andfairness.
PresidentBushlaid out theparametersof
a conceptof justice when he said in his
InauguralSpeechthat this shouldbe the
ageof the "offeredhand."
And whatshouldbein that offeredhand?
Many thingsI suppose- including greater
justice. A kinder andgentlernation is a
morejust nation. Sothis is a goodtime to
askourselveswhetherit is just for those
with the leastmoney,the leasteducation
and the least chanceof achieving
economicopportunityto bebearingmost
of theburdenof drugaddiction,incarcera
tion anddrugrelatedcrime, which occurs
mostly in our inner cities. I don’t think it
is.

FOCUS ON THE CAUSES
With that inmind, I hopethat thoseofyou
attending this conferencewill support
drugpolicy reform. Sentencing,after all,
comestowardtheendof the criminaljus
ticeprocess.We alsoneedto focus onthe
beginning of that process. As I told a
recentgatheringof law schoolprofessors
in NewOrleans:Thecourts,evenwith the
fairestof proceduresincludingsentenc
ing procedurescannotmake up for a
lifetime of poverty, despairand me
ualiy. Wherewe start in life still has a
significant affect on wherewe endup in
life. Therefore,if we reallywant a more
just society,we aregoingto haveto work
for it, notonly in thecourtroom,butbefore
defendantsand victims reach the
courtroom. And for this audience,let me
add - beforesentenceis imposed.

KURTL SCHMOKE
Mayor
Baltimore, Maryland

In thesecondpart of King HenryVI,
Cade, a rebel against the King,
proclaimed "...and I will make it a
felony todrink smallbeer...whenI am
king - as king I will be," to whichhis
loyal henchman,Dick the Butcher,
responded,"The first thing we do,
let’s kill all the lawyers."
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BREAKING THE ADDICTION
TO INCARCERATION

As a stateadministratorresponsiblefor
desining,fundingandregulatingtheac
tivities of alternativesto incarceration
programs,lamamazedathowoftenI hear
local criminal justice policy makersand
electedofficials claim that "Alternative
sentencingisa niceidea,butit won’t work
here. We’re a very conservativecom
munity." I have heardthesecomments
while visiting remoterural counties, as
well asin theBronx. If a foreignobserver
heard this argumentas frequently as I
have,heor shemight get the impression
that we are very much a homogeneous
societywith a singularperspectiveonhow
thecourtsshouldrespondto crime. For
tunately, reality remainsdifferent than
this rhetoric implies.

Resistanceto alternativestoincarceration,
however, does reflect a basic conser
vatism, thoughnot the ideological type
that we commonly associatewith the
term. Rather, the conservatismof
criminal justice policies is a simpler,
somewhatobstinateresistanceto change,
anunwillinnessor inability toreconsider
long standingpracticesregardlessof
whetheror not they haveproven effective.
Whenit comesto incarcerationpractices,
this resistanceseemsso pervasivethat it
takeson thecharacteristicsof an addic
tion. Surely, we mustbeaddictedto in
carceration.How elsecan we explain the

system’sdoggedrelianceon this practice
so long after the "thrill" i.e., intended
impacthasgone?
There should be little doubt that the
"thrill" is gone,sincetheevidenceis sub
stantial that incarcerationdoes not ac
complishits intendedgoals.Forexample,
despitethe factthat thenumberof incar
ceratedoffendersin state and federal
prisonshasincreasedfrom approximately
200,000inmates in the early 1970s to
morethanone-halfmillion today,no one
feelsany saferasa resultof theseharsher
sentencingpolicies. We shouldnot be
surprisedby this,for criminologistshave
never beenable to demonstratea mean
ingful correlationbetweenincreasedin
carcerationratesandreducedcrimerates.

Perhapsfittingly, during this period of
rising incarcerationrates,policy makers
discardedoneof theold rationalefor in
carceration--rehabilitation--andcreated
new conceptualframeworks "just
deserts"and "retributive justice" to ex
plain society’scontinuedaddictionto in
carceration. This is also not surprising.
Rationalization is commonto addiction
and so it is perhapspredictablethat we
have comeup with new excusesfor the
samepractices. In effect, whathasbeen
doneis only to modify how we take the
drugs.
Perhapsthemostobviousindicator of the
addictivenatureof our useof incarcera
tion is the"thievery" thataccompaniesthe
practice. It hascostbillions of dollars to
build andoperatethe facilities that house
all thesenew prisoners. State and local
governmentsalike havegoneintohockto
fmancethesenewprisonsandjails andour
childrenand their childrenwill pay the
pricefor yearsto come. More important
ly, increasedcorrectionscosts in the
presentcanonly bemet at theexpenseof
other governmentprograms,be they for
health,education,new roads,whatever.
Budget makers have had to resort to
"stealing" from various pools of public
funds in order to feed the incarceration
habit. Many of thosemostaddictedsay
that the cost of incarcerationis reallynot
their wony or responsibility.But, indeed,
it is. Public funds are finite, just like
personalfunds. And those in public ser
vicehavea basicresponsibilityto utilize
thetaxpayers’moneyin themosteffective

ALTERNATIVE SENTENCING
UPDATE

A surveyjust completedby TheSen- -
tencingProjectrevealstheexpandin"
role of sentencingadvocatesin the
criminal justice system. The survey
indicatesthat there are now at least
115 defense-basedsentencing
programsin 27 states, a substantial
increasefrom the 17 programsknown
to exist prior to 1980 and the 83
programsidentified in a similar sur
vey conductedtwo years ago.

The 115 programsprovidedsentenc
ing servicesto 16,000felony defen
dantsin thepastyear,andinmore than
halfthecases--8,300--staffprepared
"intensive" sentencingproposalsfor
considerationby sentencingjudges.
Theseproposalsconsistedofelements
of community service, restitution,
"housearrest,"supervision,treatment
programs,andcounseling.

The defense-basedprograms sur
veyed work in conjunction with
defenseattorneysto preparesentenc
ing plans in "prison-bound"felony
cases,those in which the defendant
facesa substantiallikelihoodof incar
ceration.

Of the 115programs,44 areaffiliated
with public defenderoffices, and71
are privately-based. Stateswith the
greatestnumber of programs are
California - 20, North Carolina - 13,
New York - 12. Sourcesof funding
for theprogramsincludeprivatefoun
dations, federal "anti-drug" funds,
stateand local government,and fees
for services.

A listing of theseprogramsis included
in the 1989 National Directory of
FelonySentencingServices,available
from The SentencingProject, 1156
15th Street,N.W., Suite 520,
Washingion,D.C., 202 463-8348;
singlecopiesare$9 each.

.
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way and efficient ways possibleinclud
ing ensuringneededspacefor thosemost
seriousoffenderswhomost merit the cost
andprotectionof imprisonment.
If wholesalerelianceon incarcerationis
not making ussafer,if it doesnotchange
offenderbehavior,andif it results in dis
tortedbudgetsthat we can’t afford, then
the timehascometo kick the habit.
Lest the foregoing appearunrealistic,it is
only fair to acknowledge that evenwhen
freeof this addiction,therewill continue
tobemanyoffendersincarcerated,regard
less of the innovativenessof new ap
proachesto sentencing.But, if we lookat
mostprisonsandjails, it is easyto find
manyotherswho poseno substantialrisk
to thepersonalsafetyof citizens andfor
whom other approachescanbe quite ef
fective. Alternative sentencingplans,
suchas thosenowbeing introducedby the
Kentucky Department of Public Ad
vocacy,can meet the traditional goals of
sentencing and provide the courts with
betterand less costly options than those
currently at their disposal. Such plans
accomplishtwo essential tasks that can
changesentencingdecisions. They pro
vide more and better information about
defendantsandtheyprovidenewanddif
ferent options for thecourtsto consider.
If comprehensiveand enforceable,these
planscanreducerelianceon incarceration
in manycases.
Thereare fourcommonlyacceptedgoals
of sentencin:retribution,rehabilitation,
incapacitationand deterrence. The
relevanceof the various goals, as they
relateto dispositionsfor individualdefen
dants,variesfrom caseto case.Because
alternative sentencingplanshavethevir
tueof beingtailored to thespecificsofthe
case at hand,they canemphasizeone or
more of the goals as the particular case
may demand. How do alternativesen
tencingplans seekto accommodatethese
goals?Considerthe following:

RETRIBUTION
Punishment,as theprimary rationalefor
incarceration,has beengiven increased
importancein recent years as theorists
havepopularizedthe"just deserts"model.
The basicnotion behindthesetheoriesis
that society has the right and needto
punishthosewho violate its laws. Unfor
tunately,ourtheoristshavegiven insuffi
cient thought to what is accomplishedas
a result of this punishment. Moreover,
they have failed to weigh the utility of
alternativesanctions,insisting insteadto
equate punishment largely with the
deprivation of liberty. This equationis
neither necessary nor common to
countriessimilar to ours. In WestGer
many,for example,finestendto beused
as theprimarypunishmentfor the typesof
casesthat typically result in sentencesof
less thanoneyearin theUnited States.
Recentprogramdevelopmentsin criminal
justice have expandedthe variety and
scopeof alternativesanctions. Many of

thesenew approaches,furthermore,in
clude ancillary benefitsthat make them
very attractive options when compared
with incarceration. For example,com
munity service,restitution,fines,intermit
tent sentencesandhomeconfinementare
meaningful punishmentsthat deserve
more frequentutilization. In each in-
stance,thesesanctionsnot only punish
and, therefore, hold the offending party
accountable, but also create additional
benefits. Community service, for ex
ample, results in the cleaningof public
parksand thepaintingof seniorcitizens’
centers,work that might nototherwisebe
accomplished. Restitution results in
direct‘payback" to victims, all toooften
theforottenpartyinsentencingdecisions
involving incarceration. Recently, as a
result of technological advances,home
confinementhasbecomeanenforceable
alternativesanction.Not onlyis suchcon-

finement genuinely punitive; it also
enablesan offender to sustainemploy
ment.Whileuseof thesealternativesanc
tionshasbeenincreasingin recentyears,
they aretoocommonlyutilized for ‘soft"
i.e., non-incarceration-boundcases,a
disturbing phenomenonthat could ul
timately degradetheirvalueasalternative
sentencingoptions. And while none of
thesesanctionsis as punitive as lengthy
incarceration,it is quite possible to
developcombinationsof thesevariousal
ternativesthat haveconsiderablepunitive
value.

REHABILITATION
Regardlessof whetherrehabilitationhas
fallen from grace as a popular goal of
corrections,nojudge,inmaking thatfun
damental"in or out" decision,fails to ask
him or herself "Will this person do it
again?" At its heart, this is a question
about rehabilitation. Giventhe fact that
an overwhelmingmajority of those who
comebeforethecriminal courtsaredrug
or alcohol abusers,suffer from develop
mental disabilities, are illiterate, un
employedormentallydisturbed,theques
tion is certainly appropriate. Thejustice
systemcaneitheraddresstheseissues,or

it canwarehouseoffendersfor relatively
shortperiodsonly to releasethemwith the
verysameproblems.

Alternativesentencingplans addressthe
rehabilitativegoal of sentencingin two
ways. First, they accuratelyidentify the
natureandscopeof theproblemrequiring
treatment. Second,they providespecific
treatmentoptions for the court’s con
sideration.All too frequently,judges are
simply told that a particular defendant
needsdrag treatment.This is inadequate.
What a judgereally needs,if heor she is
to embracethe appropriatenessof
rehabilitativeservices,is a detailedtreat
ment plan identifying the service
provides,theperiodof treatment,thefre
quencyof treatmentand how treatment
participationwill be monitored. Ex
perienceshowsthat judges are more in
clined to utilize rehabilitative interven
tions whenthey know, at sentencing,the
specificsof the treatment.

INCAPACITATION
Manyincarcerativesentencesarejustified
on the groundsthat the offenderwill be
precludedfromfurthercriminalactswhile
inprison.Thoughthis is true, it is alsotrue
that most offendersare incarceratedfor
relatively short terms that do not protect
the community for long. "Selectivein
capacitation",that strategy that would
lock up chronic offenders who commit
larçe numbersof crimes for longer
periods,hasbeenshownby researchto be
neither practical nor accomplishable.
The questionthat emerges,then, is
whether it is possibleto developcom
munity-basedsentencesthat are in
capacitativein nature. Theansweris yes.
Typical communitysupervisionaccounts
for solittle of anoffender’sdaily activity
as to have limited incapacitativevalue,
However, innovationslike intensive su
pervisionand homeconfinementgreatly
enhancethe system’s ability to restrict
behaviorin thecommunity. Whensuch
supervisionstrategiesarecombinedwith
other interventions,such as mandatory
treatmentand community service, they
can "blanket" an offender with a
monitorablescheduleof daily activities
that restrictsnegativebehaviors. While
suchcomprehensivesupervisiondoesnot
totally precludefuturecriminal actsin the
way that incarcerationdoes,it caneffec
tively inhibit most offendersand it can
identify wheneverothers stray into
proscribedactivities.

DETERRENCE
Continuedhighcrime ratesin the faceof
wholesaleincarcerationindicatethat im
prisonment,as a general deterrence
strategy,loesnotwork well. It probably
neverhas. Similarly, the relatively high
ratesof recidivismamongthosewho have
servedtime in prisonfurther indicatethat,
evenon the individual level, the threatof
imprisonmenthas limited deterrentim
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pact. It may, therefore,beunrealistic to
expect alternative sentencingto achieve
that which incarceration has apparently
failed to accomplish.
If theresearchon deterrencerevealsmuch
it is that steady reinforcementon the in
dividual level of the consequencesof
violationsis themosteffectiveapproach
to sustainingpositivebehavior. Recent
experiencedoesseemto indicatethat in
dividualswhoaresubjectto rigorous com
munity-basedsentencesare quickly sen
sitizedto the factthat they areon a ‘short
leash". Implementationofrestrictivecon
ditions,meaningfullyenforced,appearsto
deter negativebehaviormore than the
fadedheadlinesaboutcrime and punish
ment in the tabloids,or eventhememory
of priorperiodsbehindbars. A good al
ternativesentencingplancan createthe
contextfor sucha deterrentsentence.Ef
fectiveimplementationandmonitoringof
that plan by the communitysupervision
agencyis essential,however,to meaning
ful deterrence.
In the final analysis,alternativesentenc
ing plans arereally little more than the
application of new approachesto ac
complish traditional sentencinggoals.
Not only cansuchplansmeetthesegoals;
they can combinethem in ways that im
prisonment rarely can. For example,
neededtreatmentinterventionscan also
serveincapacitativeendse.g.,residential
treatmentfacilities offer comprehensive
supervision. Creatively crafted plans
providenewopportunitiesfor the courts,
for victims, for defendantsand for our
communities. Today, in individual cases
all acrossthecountry, theutility of these
approachesis being demonstratedon a
daily basis.Whatmustbedone,however,
if weare to changeincarcerationpractices,
is to advancefrom this limited number of
"special" cases to a more systematic
utilization of this comprehensiveap
proachto sentencing.Defenseattorneys,
inparticular,mustincorporatesuchplans
in their advocacyrepetoires.Armedwith
credibleoptions,defensecounsel like a
gooddrugcounselorcanrealisticallyad
dresstheneedsthat commandthecourt’s
attention and allow the criminal justice
system to avoid the temptation of yet
anothershotof incarceration.

BART LUBOW

*T/.,e author isa member ofthe Advisory Board of
The Sentencing Project, a Washington DC-based
organization that provides technical assistance
nationwide to defense-basedalt emotive sentenc
ing programs. Hewas part of The Sentencing
Project’s team thai provided training when the
Department of Public Advocacy implemented its
new alternative sentencing program. The follow
ing article is a summary of a presentation made at
that training session. The views expressed are
those a/the author.

KY DPA ALTERNATIVE
SENTENCING PROJECT

PAASP UPDATE
PAASP is a joint private and state
funded,multi-agencyeffort involving
theDPA, theCorrections Cabinet, the
DevelopmentalDisabilities Council
andthePublicWelfare Foundation.

PAASP wasfundedby 2 grants with
funds from 4 different funding sour
ces. The initial grantorwas the Ky.
DevelopmentalDisabilitiesPlanning
CouncilDDPC,TheCouncil’sgrant
laid the foundationfor the Develop
mentally Disabled Offender Project
DDOPwhichidentifiesthedevelop
mentallydisabledfelony offenderand
thenseeksto achievea viableAlterna
tive SentencingPlanASP througha
networking of resources.. The Cor
rections Cabinetcontributedto this
grant.ThePublicWelfareFoundation
pro-videdthe secondgrant whichal
lowedtheDDOP to be expandedto all
prisonboundclientsof theDPA in the
project areas. Both grants formed
PAASP.

In the first 12 months, the PAASP
received110 referrals. 70 plans were
written with 28 clients receiving
probationorshockprobationto ASPs,
thusmaking available28 prisonbeds.
These plans containedpaymentsof
$31,934.04inrestitution,$3,294,48in
service fees, $3,681.26in fines and
other misc. amountsand 1,275 hours
in communityservice.Stateandcom
munity resourcesused to address
client needsin ASP’sweresubstance
abusecentersbothin-patientandout
patient,MHflvIR facilities,vocational
rehabilitation and adult learning
centersandsexualabusecounseling.

The Departmentis now seekingcon
tinuationfunds to operatethePAASP
to June30, 1990. The DDPC has ap
proved a continuation grant for the
DDOP to June 30, 1990. Requests
beforetheKy. CrimeCommissionand
the Public Welfare Foundationare
pending. The Corrections Cabinet
has advisedthat they are unable to
contribute to the continuationof the
PAASP due to insufficient funds. The
Department’sgoal is to receiveanap
propriationfrom the 1990Sessionof
theKy. GeneralAssemblytocontinue
andexpandthePAASPto servemore
counties throughoutthe Common
wealth. Thereby,increasingthe jail
andprison beds availableto Correc
tionsformoreappropriateuse. If you
haveanyquestionsor desireaddition
al information contactDavid Norat,
DPA

NAME:

ADDRESS:

QUANTiTY:

SendCheckor MoneyOrderpayable
to theKentuckyStateTreasurerto:
RightsCards
DPA
1264Louisville Road
Frankfort,KY 40601

Indicate the issuesyou want by
month andyear. Sendpaymentto:

TheAdvocate
BackIssueRequest
DPA
PerimeterParkWest
1264LouisvilleRoad
Frankfort, KY 40601

i RIGHTS CARDS AVAiLALR

$5.50 COVERS POSTAGh ii
HANDLING PER 100 CARDS.

BACK ISSUESOF
THE ADVOCATE

copies of theAdvocatewhen
available,are $4.00each,post-paid.
Copies of the Advocate index are
availableuponrequest.

April 1989ithe AD VOCA TE-34



TheSixth Circuit Courtof Appeals
Its History and GreatTradition

The Sixth Federal Judicial Circuit Is a
cross-section of the nation. Extending
from the Up of Michigan’s Upper Penin
sula to the Mississippi border, It spans the
heartland of our country. So It is that the
United States Court of Appeals for the
Sixth Circuit Is notereglonal court, but in
every sense, a national one. its workload
reflects the pluralism and diversity of our
national life.

Justice Potter Stewart

In 1988, this diverseworkload of the 6th
Circuit included2approximately 400
criminal appeals. Thesecriminal ap
pealsrepresentednearly 11.5%ofthetotal
casesfiled at the 6th Circuit, which has
seen3,797 criminal appealsfiled in the
decadefollowing 1977.
Given thesestatistics,the probability is
substantialthat a Ky. defenseattome
who practices criminal law long enoug
will one dayfind himself headedforCin
cinnati, Ohio, to argue a federal criminal
appeal.Theprobabilityis not great, how
ever,that this advocatewill possessa sub
stantialknowledgeof the Court, its his
tory, structure, offices or membership.
Such information is simply not taught in
law school. Nor does the busy criminal
defensepractitioner ordinarily have the
opportunityto fill in thegapsand exten
sivelyfamiliarizehimselfwith theperson
neland policiesof theCourt.
l’his Article is intendedto fill in thesegaps
andgive thecriminal defensebarof Ky. a
basicunderstandingof the 6th Circuit
history.

ThemodemU.S. CourtofAppealsfor the
6th Circuit is a surprisingly recent institu
tion in the history of Americanjuris
prudence.Not until 1891 did Congress
authorize the creation of a true courtof
appeals.Prior to that time, the federal
judicial systemendureda hybrid system
of quasi-intermediate apel1ate courts,
knownas"circuitcourts." Thesecourts,
somewhat like Ky.’s circuit courts,had
appellate jurisdictionover district court
decisions involving minor federal
criminal cases, but exercised original
jurisdictionin mjor criminal casesand
diversitymatters.-‘No full-time judgessat
on the original circuit courts. Instead,2
U.S. SupremeCourtJusticesanda district
judge from te Circuit constituteda 3-
judge panel.

From1789until 1911,theseinitial federal
circuit courts continued to exist, their
geographicboun4priesfluctuating as the
republicevolved. During this 122years,
Ky. frequentlyfound itselfshuffledalong
thecircuits.Underthe "Midnight Judges’
Act of 1801,Congressfirst placedKy. in
a 6th Circuit comprisedof TN, KY and
OH. In 1807, however, these3 states
veregroupedtogetheras the7th Circuit.

This organizationwaschangedagainin
1837,when Michigan joined the Union,
and KY,1TN and MO became the 8th
Circuit. °During the Civil War, Con
gress radically realigned the circuits,
joimngK,TN, LAandTXinanew6th
Circuit. Not until July 23, 1866, did
Congressestablish the presentboundaries
of the6thCircuit.
A quarterof a centurylater, on June 16,
1891, the modemU.S. Courtof Appeals
for the6thCircuithjd its first meetingin
Cincinnati, Ohio. On that date, the
membershipof th Court consistedof a
merethreejudges. 3Astheir first official
act, thejudgesadopted34 rulesof proce
dure,appiteda clerkof theCourtanda
Marshall. Fourmonthslateron October
5, 1891, they appointeda Court Baliff, a
Court Czyer and heard their fist case,
Farmers’ and Merchants’ StateBank v.
DavidArnzstrong,Receiver.By 1892,the
caseloadof the new court required the
addition of a second, full-time Circuit
Judge,William Howard Taft, of Cincin
nati, the only man ever to sit as Chief
Judge of the U.S. C?1rtandPresidentof
the United States. A third, full-time
judgefollowed Taftin 1899astheCourt’s
third Circuit Judge.For the next 30 years,
the membership of the Court remained
fixed at three judges.However, by 1929,
rising caseloads required the appoint
ment of a 4th judge.. A 5th judge fol
lowedin 1938, anda 6th in 1940. Con
gress appointed two mor.1 judges in
1966,andanotherin1968. By 1988, 15
activecircuit judgeswouldsitonthebench
of the 6th Circuit, making it the second
argest feder appellate court in the
UnitedStates.
In the 98 yearssincethat initial meeting
in Cincinnati, the6thCircuit hasmadea
dramaticimpact on the developmentof
Americanjurisprudence.It hasproduced
i of the Chief Justices and us of the
AssocieJusticesof the U.S. Supreme
Court. In all, 22past attorneysfrom the
6th Circuit haveservedon the

lU.S. SupremeCourt:5 of theseJustices
wereKitucUans,ThomasTodd 1807-

RobertTrimbell 1826-1828
JohnMarshallHarland 1877l91122; StanleyF. Reed l938-19 2; and

FredM. Vinson1946-1953 - Among
these S Kentuckians, JusticeVinsQj
servedas Chief Justicefor 7 years.
JohnMarshall Harland was to be rated
one of the 12 greatestjustic ever to
serveon the SupremeCourt. 6The 6th
Circuit alsohasthedistinctionof having
had the first woman federal circuit judge
in theUnitedStates,FlorenceEllinwood
Allen, app1ointedby PresidentRoosevelt
in 1934.
Without a doubt, the U.S.Courtof Ap
pealsfor the6thCircuit is a fundamental
institutioninour judicial system,anap
pellate court with an importanthistory
that Kentuckianshavehelpedto shape.
As our Ky. defenseattorneyheads
towardCincinnati to arguehis first ap
peal,he shouldbe awareof this history
and be proud to be a part of this great
tradition.
JEROME E. WALLACE
FRANK E. HADDAD,Jr.
Attorneysat Law
Ky. Home Life Bldg.
Louisville, Ky. 40202

Jeromegraduatedfrom the Univ. of Ky.
School of Law in 1983. He worked as a staff
attorney for theUnited States Court of Ap
peals for the 6th Circuit in 1987. He clerked
for the Ky. Courtof Appeals 1984-86.

Frankis the Presidentof KACDL 1987-89.
He is the past president of the KBA 1977-78,
and NACDL 1973. He is a 1952 graduate of
the University of Louisville School of Law.

FOOTNOTES
iStert J., Preface, The Sixth Circuit Review
1968-69, 1970 U.To1L.Rev.49.
2US. Court of Appeals SiXTh Circuit, Report to
the Advisory Committee May 14, 1968. Al
though these statistics compiled in this report
include only the decade from 1977 through
March 31,1986, the number of criminal appeals
filedduring thisperiod has remainedsurprising.
ly constant. The figure tends to fluctuate be
tween approximately 350 to 450 criminal ap
qeals filed per year.
Report to the Advisory Committee, supra, note

2 at page 7.
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‘t8Only the Ninth Circuit, with 25 active
judges, has more judges than the Sixth Circuit.
See, Table of Judges, 855 Fed.2d vii 1988.
‘9Histosy of the Sixth Circuit, supra, note 4 at
p.3-4.
°See, O’Rear, Justice Thomas Todd, 38
Register of the Kentucky Historical Society
113 1940; H.H. Levin, Lawyers and Law
makers of Kentucky, 147 1897.
‘Memoir ofJudge Trimble, One American
Jurist, 149 1829; L Goff, MisterJustice
Trimble of the United States Supreme Court,
58 Register of the Kentucky Historical Society
6, 1960; H. Levin, Lawyers and Lawmakers
oKentucky,149 1897.

F.B. Clark, The Constitutional Doctrines of
Just ice Harland,Series XXXII, No.4 Hal.
timore, 1915; Westin, Justice Marshall Har
land and the Constitutional Right: ofNegros:
The Transformation of a Southerner.,66 Yale
LI. 637 1957; Hearts,John M. Harlandin
Kentucky, 1855-1877, 14 Filson Club Histori
cal Quarterly, 171940.

"8Only the Ninth Circuit, with 25 active
judges, has more judges than the Sixth Circuit.
See, Table of Judges, 855 Fed.2d vii 1988.
t9Histosy of the Sixth Circuit, supra, note 4 at
p. 3-4.
ZUSee O’Rear, Justice Thomas Todd, 38
Registerof the Kentucky HistoricalSociety
113 1940; H.H. Levin, Lawyers and Law.
makers of Kentucky, 147 1897.
21Memoir of Judge Trimble, One American
Jurist, 149 1829; 1. Goff, MisterJustice
Trirnble of the United States Supreme Court,
58 Register of the Kentucky HistoricalSociety
6, 1960; H. Levin, Lawyers and Lawmakers
ofKent ucky, 149 1897.

F.B. Clark, The Constitutional Doctrines of
Justice 1-larland, Sends XXXII, No.4 Hal.
timore, 1915; Westin, Justice Marshall Har
land and the Constitutional Rights ofNegros:
The Transformation of a Southerner.,66 Yale
Li. 637 1957; Hearts, John M. Harland in
Kentucky, 1855.1877, 14 Filson Club Histori
cal Quarterly, 171940.

230’Brien Justice Reed and the First Amend
ment, Washington 1958.
Pritchett,CivilLiberties and the Vinson
Court Chicago, 1954;Frank, Fred Vinson
and the Chief Justice Ship, 21 U.Chi.L.Rev.
212 1954; BVolner,FredM. Vinson: 1890.
1938, The Years ofRelative Obscurity, 63 The
Registerof the Kentucky Historical Society 3
960.

Id.
53 ABA 1183 November 1972.
1History of the Sixth Circuit, supra, note 4 at

p. 13.

To be an effectivecriminal defense
counsel,anattorneymustbeprepared
to be demanding,outrageous,ir
reverant, blasphemous,a rogue, a
renegade,and a hated, isolated and
lonelyperson.Few lovea spokesman
and activedefenderfor thedespised
and thedamned.

Clarence Darrow

ASK CORRECTIONS

TO READER:
No, theconditionalreleasedateis the
date upon which your client would
havebeenreleasedfrom prison had
the paroleboard not grantedhim
parolebutgavehima serveout. When
one is grantedparole and accepts
same,he is working towardhis ad
justedmaximumexpirationdate..

In the February, 1989 issue of The Advocate, the
answers to the secondandthirdquestionspertain.
ing to lengths of time to serve under parole super
vision and condilional discharge were mistakenly
reversed in the production process. To prevent
any confusion questions 2 and 3 which appeared
in the February, 1989 issue of The Advocate are
repeated below with the proper answers. The Ad.
vocate apologizes for anyproblems this error has
caused.

TO CORRECTIONS:
My client has been convicted of
receiving stolenproperty over $100
and receiveda one-yearsentence.He
will be parole eligible next month
having served 4 monthson his sen
tence. If paroled will he have 8
monthsto serveunderparole super
vision or will he have12monthsunder
parolesupervisionas setOut in KRS
439.342?

TO READER:
Your client will beissueda Final Dis
charge fromParolewhenhis adjusted
maximumexpirationdateis reached,

provided a paroleviolation warrant
has not been issuedby the parole
boardor he hasnot abscondedfrom
parolesupervision,perKRS 439.354.

The terms usedIn the prevIous 2
questionsare defined by the

Corrections Cabinet asfollows:

Adjusted Maximum Expiration
Date: Total time to serveplus fmal
sentencingdateminusjail timecredit.

Conditional ReleaseDate: Adjusted
Maximum Expiration Date less
statutory good time and meritorious
good time.

Final Discharge From Parole: A
formal documentissuedby theParole
Board which terminates all liability
underthepresentsentence.

TO CORRECTIONS:

My client is on parole and will soon
reachhis conditional releasedateas
reflectedonhisResidentRecordCard.
Will he be issueda Final Discharge
fromParoleon that date?

llIiS regularAdvocate column responds to questions about calculation of sentences in criminal cases. Betsy Lou Vaughn is the CorrectionsCabinet’s Offender
RecordsAdministrator, State Office Building, Frankfort, KY 40601. For sentence questions not yet addressed in this column send to Dave Norat, DPA 1264
Louisville Road,Frankfort, KY 40601.
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Involuntary Commitment of People
with Mental Retardation

RESOURCES,LEAST
RESTRICTIVE

ENVIRONMENT,
DEFENSEEXPERTS

KRS 202B, Mental Retardation
Hospitalization,pertains to the involun
tary admissionof a personwith mental
retardationto a residentialtreatmentcen
ter. Philosophicalconsiderationsabout
institutional care aside, a 202B defense
would be aidedby a basicknowledgeof
resources,least restrictive environment
and defenseexperts particular to this
issue.

StateInstitutions
Resourcesare limited. Thetypicalmental
retardation residential treatmentcenteris
licensedby the stateasan ICF/MR, Inter
mediateCareFacility for Mental Retarda
tion and related conditions. They are
funded by Medicaid and can be state
ownedandoperated,privatenon-profitor
private for-profit by organization.
Res/Care,Inc., a for-profit enterprise,
operatesstateownedOutwoodICF/MRin
DawsonSprings,Kentucky,throughcon
tractualagreement.
The typical admissionsprocess is
thorough andusuallyresultsm a waiting
periodof many monthsbeforeadmission
to a statefacility. It would behelpful to
becomeacquaintedwithadmissionor so
cial work personnelat each of the state
facilities. They could be valuablewit
nessesto dterminethat aparticularperson
is inappropriatefor ICR/MR care. The
facilities are:

1 Celtral StateICFIMR, LaGrange
Road, Louisville, KY 40223, 502
245-4121.
2 Razelwood ICFIMR, 1800
BluegrassAvenue, Louisville, KY
40214,502 361-2301.
3 Oakwood,U.S. 27 South, Some
rset,KY 42501,606 679-4361.
4 Outwood, Dawson Springs, KY
42408502 797-3771.

COMMUNITY ALTERNATIVES
To ICFIMR Institutions

Medicaidpaysfor theintermediatecareat
the ICF/!vlR butalsofor the intermediate
care in a state-widegrowing program
known as AIS/MR, Alternative Inter
mediate Services/MentalRetardation.
AIS/MR placementare the chief com
munity alternativesto thelargeinstitution
for people needing program support.
They can be used relative to KRS
202B.0403which providestherequire
ment thatinvoluntary commitmentapply
only with thedeterminationthat "the least
restrictivealternativemodeof treatment
requiresplacementin a hospitalormental
retardationresidentialtreatmentcenter."
The AIS/MR program is one of 2
Medicaid Waivers which Kentucky
selectedtoimplement. Sometimescalled
a Title XIX Waiver, it can be usedfor
anyonewho would otherwisebe eligible
for ICF/MR services but who would
preferto stayin theirlocaleor someother
communitysetting.

AIS/MR placementsare in all 14 of the
CommunityMentalHealth/MentalRetar
dation Comprehensive Care service
regions. Theyareorganizedas clustersof
varyingresidentialsettingsdpendingon
clientneedandpreferences.Eachcluster
has a core residencewhich servesas a
centerfocalpoint for all placementn.The
coreisusuallythefirst placementlocation
for a new client andcanbeusedasa

back-uplocationfor respiteoremergency
situations.A typical coreis a homein a
communitywith threeor morebedrooms.

Flexibility is key to a dispersedcluster’s
success.Placementof 1,2, or,3 clientsare
disbursedthroughoutthe communitywith
typical families, supportedapartments
and other staffed residences available.
One cluster supports approximately 45
people and ranges in cost from about
$15,000to $25,000peryearperresident,
significantly less than state facility
averageof $42,164.611986/87 figures.

Regionsof Service

Medicaidis thedominantfunding source
for the ComprehensiveCareCenters’
MR/DDmentalretardation/developmen
tal disabilitiesprograms.Thereareother
fundingmechanisms,however,and each
regiondoesthingsuniquelywithdiffering
emphases. The contactpoint, utilizing
casemanagersthroughanMR/DD office,
is thesame. A goodrelationshipwith the
regionalMR/DD Director and any local
CaseManagersis important. Any referral
couldstart with theMR/DD Director see
map:

RegionI
Ann Beveridge MR/DD Director, Western
Kentucky MR/MR Center, 1530 Lone Oak
Road, P.O. Box 287, Paducah, KY 42001,
502 442-7121.
Counties:Ballard, Calioway, Carlisle, Ful

COMPONENT
1 .CaseManagement
2Jn-HomeSupport
3.Residential

4.Habilitation

5.Aduh Day Habilitation

6.Respite

MedicaidfundedAIS/MR servicesinclude:

SERVICES
Coordination,evaluation,plan of carepreparation
Training,homeaide services, personnal care services
Residentialtraining, personnalcare and respite care
in core residences and alternativeliving units.
This includesminor physicaladaptation,laundry
services,mealplanning and preparation,shopping
and light housekeeping.
Behaviormanagementpsychologicalservices,
psychometricservices,medicalservices,occupational
therapy,physicaltherapy,speechtherapy,expressive
therapy,andleisuretime services.
Employment oriented programof work training and
basis work siduls.
Short teim care for the temporaryrelief of the individual
or thefamily providedin a variety of settings.
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ton, Graves, Hickman, Livingston, Mc
Cracken, Marshall.

RegionII
Bruce Carver MR/DD Director, Pen
nyroyal MR/MR Center, 735 North Drive,
Hopkinsivlle, KY 42240 502 886-5163.
Counties: Caidweli, Christian, Crittenden,
Hopkins, Lyon, MuhIenburg, Todd, Trigg.

Region ifi
Gayle DiCesare, Greenriver MR/MR Cen
ter, 233 West Ninth Street, P.O. Box 950,
Owensboro, KY 42301, 502 684-0696.
Counties: Daviess, Hancock, Henderson,
McLean, Ohio, Union, Webster.

Region IV
Greg Moore, Barrenriver MR/MR Center,
822 Woodway Drive, P.O. Box 6499, Bowl
ing Green, KY 42101 502 843-4382.
Counties: Allen, Barren, Butler, Edmon
son, Hart, Logan, Metclafe, Monroe,
Simpson, Warren.

Region V
Jeweil Jones, MR/DD Director, North
Central MH/RR Center, 225 College Street,
Elizabethtown, KY 42701, 502 769-3377.
Counties: Breckinridge, Grayson, Hardin,
LaRue, Marion, Meado, Nelson,
Washington.

Region VI
Sandi Milnarclk, MRIDD Director, Seven
Counties Services, inc., 101 West Muham
mad Au Boulevard, Louisville, KY 40202
502 585-5947
Counties: Bultitt, Henry, Jefferson,
Oldham, Shelby, Spencer, Trimble.

RegionVII
Ginger Paul, Ed.D. MR/DD Director,
Northern Kentucky, MH/MR Center, P.O.
Box 2680, Covington, KY 41012. 606
431-8152.
Counties: Boone, Campbell, Carroll, Gal-
latin, Grant, Kenton, Owen, Pendleton.

Region VIII
Dewey Appleg ate, MR/DD Director, Com
prehend, Inc., P.O. Box G., Highway E.,
Maysville, KY 41056, 606 564-4016.
Counties: Bracken, Fleming, Lewis,
Mason, Robertson.

RegionIX and X
B. Kent Duke Ed.D. MR/DD Director, Path
ways, Inc., P.O. Box 790, Ashland, KY
41101, 606
Counties: Bath, Boyd, Carter, Elliott,

Greenup, Lawrence, Menifee,
Montgomery, Morgan, Rowan.

Region XI
Chalmer Howard, MR/DO Director, Moun
tain MR/MR Center, 18 South Front
Avenue, Prostonsburg, KY 41653, 606
886-8572.
Counties: Floyd, Johnson, Magoffin, Mar
tin, Pike.

RegionXII
Glenda Moon, MR/DD Director, Kentucky
River Community Care, 200 Medical Cen
ter Plaze, 2F, Hazard, KY 41701, 606
439-0326.
Counties: Breathitt, Knott, Lee, Leslie,
Lotchor, Owsley, Periy, Wolfe.

Region XIII
Chad Jackson, MR/DD Director, Cumber
land River MR/MR Center, P.O. Box 568,
Corbin, KY 40701, 606 528-7010.
Counties: Boil, Clay, Harlan, Jackson,
Knox, Laurel, Rockcastle, Whitley.

Region XIV
Karen Gardner, MRJDD Director, Lake
Cumberland MR/MR Center, 324 Cundiff
Square, Somerset, KY 42501, 606 679-
7304.
Counties: Adair, Casey, Clinton, Cumbor
land, Green, McCreary, Pulaski, Russell,
Taylor, Wayne.

Region XV
Paula Porter, MR/DD Director, ACCESS,
200 West Second, Suite 101, Lexington,
KY 40507606 233-0444.
Counties: Anderson, Bourbon, Boyle,
Clark, Estill, Fayette, Franklin, Garrard,
Harrison, Jessamine, Lincoln, Madison,
Mercer, Nichols, Powell, Scott, Woodford.

Experts
KRS 202B.010 defines a QMRP,
Qualified Mental RetardationProfes
sional, amongotherterms. Whena peti
tion is filed in District Courtandreason
able causefor involuntaryhospitalization
is determined,QMRP s will assist a
physicianin an evaluationof a respon
dent.
The best "defense"experts will usually
comefrom the sameRegional MB/MR
Centerspreviouslymentioned. Regional
familiarity is essentialat this point. Some

proamshavea strong commitment to
their MRIDD programs and/or com
munity servicesandwill beof theupmost
assistance, Other regions havea softer
commitmentand would be damagingto
the respondent’sinterest.
Each ComprehensiveCare Center
RegionalMIT/MR Boardshas a profes
sional staff including psychiatrists,
psychologistsandsocial workers. These
are the best candidatesfor expert evalua
tions to include staffwhosespecialtyis
residentialcoordinator, clustermanager
or some analogoustitle. As a practical
matter, the smoothest transitions occur
when the regionalMR/DD staffprovide
the expert testimony, have a program
opening and make a firm alternative
residentialprogram commitmentto the
respondent.Somerespondentshavehad
successfulprior placementsin "New
Neighbors"or "Waiver" programs,anelo
quent rationalethat thecommunityis the
appropriate, least restrictivemode of
treatment. Wherethedefenseclearly in
dicatesthat involuntary commitment is
inappropriatebut there are no available
openingsin thecommunity,theProtection
andAdvocacydivision would bevery in
terestedinmoredirectinvolvement.
While each of the 14 regions is inde
pendentandmulti-faceted,mentalretar
dation funds do funnel through to the
regions from the Cabinet for Human
Resources.Centralized information is
available from the Division for Mental
Retardationregarding the availability of
openingsandunallocatedfundingoppor
tunities. Contact:CharlesE. Bratcher,
Director,275 EastMain Street,Frankfort,
KY 40621,502 564-7700.
For further information feel welcometo
contact anyof theattorneysor residential
advocatesatthe ProtectionandAdvocacy
Division. The alternativeplacement
workers under DevelopmentalDis
abilities funding coordinatedthrough
DaveNorat, and working in someof the
DPA offices also have invaluable infor
mation anda trackrecordinworking with
the regionalcenters.
HANK BLANDFORD
SupervisorResidentialAdvocacy
Protectionand Advocacy
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THE PAROLE BOARD
Issues and’ Answers

A variety of questionswith a common
themearefrequently askedof theParole
Board. In order torespondto theseques
tions I haveseparatedthem into various
categoriesandwill discusseachonein this
article.

Juvenile Record
The juvenile record of an inmate in an
importantfactor in paroleconsideration.
Researchhasdemonstratedthat the ageat
which one has first contact with the
criminaljustice systemis a valid andreli
able predictorof a person’sparolerisk.
Theearlierthe ageand themorefrequent
the contact, the poorer the risk the in
dividual is. TheparoleBoard takesinto
considerationtheageof theinmatewho is
eligible forparoleandtraceshis criminal
history to determinehow constanthis
criminal activity hasbeen. If aneligible
inmate is twenty years old but has a
juvenileandmisdemeanorrecord, thereis
little basis to concludethat he is a good
parolerisk. If, however,the eligible in-
mateis thirty-five yearsold at his first
felony conviction andhashadno contact
with thecriminal justice systemsincehis
juvenile days, the Board is less likely to
attachasmuchsignificanceto hisjuvenile
record.
The bestpredictor of future behavioris
pastbehavior, Thebest way to reducethe
significanceofajuvenilerecordis toplace
as manyyearsas possiblebetweenit and
future contactswith the criminal justice
system.

SexOffenders
KRS 439.34010 specifiesthat no
eligible sex offender shall be granted
parole unless he has successfully com
pletedthe sex offender program, KRS
197.400 to 197.440 indicates that a
"sexual offender" must be adjudicated
guilty of a felony describedin KRS Chap
ter 510. He becomesan "eligible sexual
offender" when the sentencingcourt or
Coirections Cabinet officials determine
that the offender has demonstrated
evidenceof a mental, emotional or be
havioraldisorder,butno activepsychosis
or mental retardation; and is likely to
benefitfrom theprogram.

Thesestatutesonly apply to thesepersons
who crimeswere committedon or after
July 15, 1986. Many peoplewho have
committedsexoffensesprior to theeffec
tive dateof the statutehave maintained
that the provisions of this statute have
beenillegally appliedto their cases.This
is simplynot thecase.
In Kentucky whereparole is a privilege
and not a right, it is incumbentupon the
inmateto demonstrateto theBoard that he
is a goodparole risk. He must be able to
indicatehowhehasdealtwith theproblem
which led to hisconviction. Whena sex
offenderappearsbeforetheBoardandhas
notsoughtanycounseling,it is verydif
ficult to conclude that he is a good risk.
Given the high recidivism rate for sex
offendersit is extremely importantfor
themto developa self-awareness,an un
derstandingof theimpactthecrimehadon
thevictim andcopingmechanismsto deal
withstress,angerandotheremotionsin an
acceptableway. The sex offenderpro
gram is theprimarymechanismprovided
by the institutionto dealwith theseissues.

Many sex offenders appear before the
Boardand declaretheir innocenceof the
crime, Theirstatementhaslittle relevance
sincetheBoardandtheymustfocusonthe
fact thattheyhavebeenconvictedof a sex
offense.Theproperarenafor the discus
sionof guilt or innocenceis thecourt,not
the parolehearing.Given the fact of the
conviction,theBoardismostinterestedin
discussingthe issuespreviously men
tioned.
Thesexoffenderprogramhasestablished
certain criteria for admission. One
criterion is the admissionof guilt. If an
individual doesnot admit guilt hecannot
enterthe program.TheUnitedStatesDis
trict Courthasupheldtheconstitutionality
of this requirement.Therefore,the non
admitter is in the precariousposition of
not being admitted to the sex offender
programyet trying to argue that he has
sufficientinsight intohis offenseto assure
theBoard that heis agoodparolerisk and
unlikely to re-offend.
Becausesex offenses appear to be the
most frequently denied offense it is
reasonabletoconcludethat sexoffenders,
especially the deniers, are frequently
deniedparole.

Many questionsareposedaskingif those
individuals who have beenorderedto
serve out their sentencesin prison are
eligible for intensive supervision.The
answer is no. Those individuals given
serve-outsby the Parole Board are
releasedat their conditional releasedate
and haveconsequentlysatisfied the re
quirementsof their sentence.Upon dis
charge by conditional release,the in
dividual is free to entersociety with no
restrictions.
IntensiveSupervisionis a level of super
vision for paroleesand probationers.
The Board hasno statutory authority to
requireintensivesupervisionfor someone
dischargedat their conditional release
date. When a serve-outis ordered,the
ParoleBoardis sayingthat the individual
is a poorparolerisk and will continueto
besofor thevariousreasonsindicatedon
thesheetgiven to the inmate.Therefore,
earlierreleaseinto intensivesupervision
would be totally contradictory to the
decisionof theBoard.

Short Sentences
While the length of sentenceis a good
indicatorof thecourt’sassessmentof the
severityof the offense,it doesnot make
theprobabilityof parolemoreor lesslike
ly. Of particular interest is the Board’s
responseto short sentences1-2 years.
Eachcaseis reviewedbaseduponits own
merits. If, however,an individual has a
prior juvenile or misdemeanorrecord,
prior incarcerationsorhasviolatedproba
tion, it isreasonableto assumehe is apoor
risk and might benefit from servinghis
entiresentence.A one or two year sen
tencedoesnot, in itself, precludethe in
dividual from being seriouslyconsidered
for parole.

Pardons
KRS 439.450indicates that upon the re
quest of the Governor, the Board shall
investigateandreport to him with respect
to any caseof pardon, commutationof
sentence,reprieveor remissionof fine or
forfeiture. The Governoris not required
to consult the Board concerning theseis
suesnor is theBoardauthorizedto initiate

Dr, John Rhunda

Serve-Outs
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these investigations.The Board simply
standsready to respondto theGovernor.
Severalgovernorsin the pasthave re
questedinput from the Board concerning
deathpenaltycasesandthecommutation
of sentencesof life without parole to
straightlife sentences.

Truth in Sentencing
Variousdefenseattorneyshavepetitioned
the Parole Board to produce the annual
statisticsfor their use in the truth-in-sen
tencingphaseof thecourtproceedings.As
of this date the circuit judges presiding
over thespecific casesin point haveac
ceptedanaffidavit swornto andsubmitted
by the Chairmanof theParoleBoard at
testingto the accuracyandauthenticityof
the includedstatistics.It is unclearas to
the effectthe introductionof thesestatis
tics has had on the final recommended
sentence.

MisdemeanorConvictions
While on Parole

The conviction of a misdemeanorcom
mitted while on paroleestablishesprob
able causeto believetheparoleehasvio
lated hisparole.When a paroleeis con
victed of a misdemeanorand is required
toservetime in jail, theParoleBoarddoes
takeintoconsiderationtheamountof time
served.Thisdoesnotmean,however,that
the Board will not require an additional
period of incarceration on the felony sen
tenceon which he was paroled.
For instance,if an inmatewasparoledon
a Manslaughterconviction and he was
under the influence of alcohol or drugs
when thefelony wascommitted,and sub
sequentlywas convictedof Alcohol In
toxication while on parole, the Parole
Board would see this as a very serious
violation of parole,regardlessof the time
servedfor thenewmisdemeanorconvic
tions. There are occasions,on the other
hand, wheretheParoleBoardreceivesa
specialrequestfrom theparoleofficer to
rescinda paroleviolation warrantdue to
the amountof time the paroleehasserved
in jail and involvement in treatment
programsuponrelease.
Again, the Board reviews eachcase in
dividually and makesits decisionsbased
uponthe factorsspecificto thatcase.

Pre-SentenceInvestigation
Report

The PSI providesthe official versionof
thecrimefor the ParoleBoard.Fromthat
documentthe Board also determines the
prior criminalrecord, thesocialandfaxni
ly history as well as the educationaland
enloymenthistory of the inmate.In ad
dition the Board becomesaware of the
probationandparoleofficer’s assessment
of the individual’s personal strengths and
weaknessesas well as his recommenda
tionfor or againstprobation.Ofparticular

interestto theBoardis theresponseto the
"official attitude" section. The Board
seriously considersthe input of the sen
tencingjudge and prosecutingattorney
concerningthepossibleparoleof theper
son in question. The Boardis making a
concertedeffort to encouragetheseoffi
cials to takeadvantageof this opportunity
to communicatewith theBoard.
Of course,thePSI presentsthe inmate’s
versionof thecrime.Many timesthis ser
ves as a useful point of departurein dis
cussingthe crimeitself. Anotherversion
of thecrimewhich the Boardconsidersis

the version presentedby the victim
through the victim impactstatement.The
Boardunderstandsthat this versionis just
as subjectiveas thatpresentedby the in-
mate.It ispossiblefor theBoardto request
additionalcourtdocumentsif it soseesfit.
Since anyoneis free to submit written
documentsto the Boardprior to theparole
hearing,much information in supportof
andin oppositiontoparolefor theinmate
is receivedandconsidered.Again, theof
ficial versionof thecrimefoundin thePSI
is the one upon which the conviction is
basedandthereforeis themostimportant
sourceconcerningthe factsof the crime
itself.

Victim Hearings

KRS 439.3405,6 and7 require the
Parole Board to notify the Common
wealthAttorney at least30 daysprior to
the initial paroleeligibility hearingfor
personsconvictedof ClassA, B and C
felonies. Dependingupon thedateof in
carcerationeithertheCommonwealthAt
torney or the Board must notify thevic
tims of thecrime.Whennotified, thevic
tims are sent a Victim ImpactStatement
to becompletedandreturnedto theBoard
whereit is madea partof the permanent
file of the inmate.Among the itemscon
tinued in the VIS are questionsasking
whetheror not thevictim wishesto appear
inpersonfor a victim hearingprior to the
parolehearing,andif thevictim wishesto
be notified of theBoard’sdecisioncon
cerningtheparoleof the inmate.

If a victim wishesto appearfor a victim
hearingone is scheduled.At this hearing
thevictim is able to describethe crime,
and any shorttermor longtermeffectthe
crimehadhadon hinilheror their family.
In addition the victim can expresstheir
overall feelings about the inmate, the
crime and possibleparole. The Board
answersany questionsthe victim may
haveandexplainsthevariousoptionsthat
areavailabletoit. TheBoardalsoexplains
thebenefitandshortcomingsof parole,a
defermentor a serve-out.
Most victims are very responsiveand in
dicatethat theirexpenencewith the victim
hearingis usually their most satisfying
experiencethroughouttheentirecriminal
justiceprocess.It offers them the oppor
tunity to expressthemselvesandbeheard.
For theParoleBoard the victim hearing
personalizesthecrime.
The Board is aware that there are no
restraintsupon the victims’ statements.
Undoubtedly,exaggerationsand false
hoodshavebeenpresentedto the Board
from time to time. l’his, however, only
parallelstheparolehearingwherethe in-
mateis free to saywhateverhewantsand
mostof whathe saysis notverified.Un
doubtedly, exaggerations,minimaliza
tions and falsehoodshave also been
presentedto theBoard. It is theBoard’s
responsibilitytoconsiderthefactsandthe
input receivedfrom a variety of sources,
and to apply the factorswhich determine
the inmates parole risk and finally to
makea decisionregardingparole.

LegalRepresentation
The parolehearingis closed. Only the
inmateandthe ParoleBoardarepresent.
There is no legal representationat the
hearingbecauseparoleis a privilege and
not a right which needsdefending.The
Boardwelcomesinputfromdefenseattor
neys on behalf of an inmate. The most
appropriatemeans of communication
with theBoardis through the submission
of written documentswhich can be in
cludedin the inmate’s file andthus, will
beavailabletoall BoardMembersprior to
the parolehearing, While written input
from attorneys is appropriate it is not
necessaryin order for an inmate to be
recommendedfor parole.
Paroleeshavethe right to berepresented
by an attorneyat thepreliminary parole
revocation hearing. The final parole
revocation hearingconductedby the
ParoleBoard is closedunlesstheparolee
specifically requestsa SpecialHearingat
thebeginmngof his Final ParoleRevoca
tion Hearing. If this occurs, the Board
grantsa two monthdefermentinorder to
schedulethe Special Hearing at a time
whichis convenientfor theBoardandthe
parolee’sattorney. The purposeof the
Special Hearing is to be representedby
legalcounselandto presentwitnesseson
behalfof theparolee.
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Overcrowding
Prison overcrowding does not make
parolemore likely. The Parole Board
statisticswhich cover the pastfive years
clearly indicatethat a lower percentageof
paroles arebeing grantedandmore serve-
outsarebeing ordered.Without a doubt,
theactionsof theParoleBoarddoimpact
thepopulationof theprison.

TheParoleBoardconsiders eachcaseon
itsownmeritsandthefactthatprisonsare
overcrowdeddoesnotmakeanyparticular
individual a goodparolerisk. The statute
which governsthe actions of the Board
statesthatparoleshallbeorderedonlyfor
thebestinterestof societyand when the
Boardbelievesthe individual is able and
willing to fulfill theobligationsof a law
abidingcitizen.

This doesnot mean that the Board is tin-
aware of or insensitiveto the overcrowd-

ing problem.On thecontrary,the Boardis
seeking ways to increase community
resourcesandsupportsystemssothat cer
tain individuals,who are currently incar
cerateddueto the lack of appropriate and
availableresourceswhich would increase
their chancesfor a successfulparole,
could possibly be paroled.Without the
resourcesthey remainpoor parolerisks,
with resourcesthey becomebetterrisks.
TheParoleBoardis also very supportive
of theestablishmentof a highlystructured
in-patient substanceabusetreatment
facility within theprisonsystem.Current
ly, a majority of paroleviolators violate
their parole due to substanceabuse
problems.Ratherthanrevoketheirparole
and keepthem incarceratedfor an addi
tional twelve to eighteenmonths, the
Board is supportive of placing these
peopleinto a facility describedabovefor
approximately six months and review
their progressat theendof that time. This

Thefirst mythis thatprisonis arevolving
door. Prosecutorswould haveus believe
that personsconvictedof crimesare sent
to prison and are immediatelyreleased.
The facts are, however, that during the
1987-88fiscal year,of thoseinmatesap
pearingfor the first timebeforetheParole
Board, parole was recommendedin only
32%of theircases.Putanotherway,68%
of thepeopleappearingfor the first time
before the Parole Board did not get
paroled. So there is little truth in the
revolving door myth.
Myth numbertwo is that no one in Ken
tucky servesthe time that he or she
receives. Everyone,including juries,
believe that if a persongetsfive yearshe
automaticallygetsout in one or two. The
reality is that of all thosewho appeared
beforethe Parole Board in 1987-88, in
cluding personsappearinfor the first
time, 17% received what is known as a
serve-out.In otherwords,17%servedthe
time givenby the jury or thejudge.

intense treatmentmight preventfuture
parole revocations and could reducethe
total time a paroleviolator mighthaveto
serve in prison,thushelpingto reducethe
over-crowdingproblem.
Thoughtheresponsesto thevariousissues
havebeenbriefit is hopedthat theyhave
clarified theParoleBoard’sposition. As
future issuesemerge,they too will be ad
dressedin thispublication.

JOHN C. RHUNDA
Chairman,ParoleBoard
5thFloor StateOffice Building
Frankfort,KY 40601

John was appointed to the Board by Governor
Collins in 1986 and became Chairman in 1987.
Hereceived hL Ph.D.from Ohio State University
in 1980.

Myth number three is that the Parole
Boardhasnotbeenresponsiveto thesen
timentexpressedby the truth in sentenc
ing bill and other public expressionsof
outrage. Again, the factsare muchdif
ferent than themyth. In fiscalyear 1983-
1984, only 10% of thepeoplewere given
a serve-out.Thatfigureincreasedto 22%
by 1987-88. Whenlooking at all hear
ings, andnot just the first appearanceby
an inmate, in 1983-8455% of those ap
pearingbefore the Parole Board were
grantedparole. That figure dropped to
45% by 1987-88. Again, myth number
threeisjust that, a myth.
The criminal justice systemis extraor
dinarily complex. Parole, administered
by the ParoleBoard, plays an important
butoftenmisunderstoodrole in thejustice
system. It is easyto condemn,and even
easierto distort.
ERNIE LEWIS
Board Member
KACDL
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MOTIONS
COLLECTED, CATEGORIZED,

LISTED

TheDepartmentof Public Advocacy
has collected many motions filed in
criminal casesin Kentucky,and has
compiledan indexof thecategoriesof
the variousmotions,and a listing of
eachmotion. Each motion is a copy
of a defensemotionfiled in an actual
Kentuckycriminal case.They were
updatedin February,1989.

COPIES AVAILABLE
A copyof thecategoriesandlisting of
motionsis freeto anypublic defender
or criminal defenselawyer in Ken
tucky. Copiesof any of the motions
are free to public defendersin Ken
tucky, whether full-time, part-time,
contract,or conflict. Criminal defense
advocatescanobtaincopiesof anyof
themotionsfor thecostof copyingand
postage.EachDPA field officehasan
entiresetof the motions.

HOW TO OBTAIN COPIES
If you are interestedin receiving an
index of thecategoriesof motions, a
listing of the available motions, or
copiesof particular motions, contact:

TEZETA LYNES
DPA Librarian
1264Louisville Road
PerimeterPark West
Frankfort, Kentucky 40601
502 564-8006 Extension119

THREE PAROLE MYTHS
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KY HOMICIDE RATES

TABLE 1
HOMICIDERATESBY COUNTYFORKENTUCKY

1987 PER100,000POPULATION
Per100.000 County Per100.000
63 Knox 9.9
.0 Lame .0
7.4 Laurel 2.4
24.2 Lawrence .0
2.9 Lee 25.0
9.8 Leslie 32.6
5.8 Letcher 19.9
2.0 Lewis .0
.0 Lincoln 10.4
.0 Livingston 11.1
15.8 Logan 8.2
.0 Lyon 15.5
6.1 McCracken 11.5
5.9 McCreary 24.2
4.4 McLean .0
17.8 Madison 16.5
.0 Magoffin 28.0
.0 Marion .0
4.9 Marshall .0
.0 Martin .0
.0 Mason .0
11.6 Meade 12.9
.0 Menifee 19.0
7.8 Mercer 5.2
6.9 Metcalfe .0
25.4 Monroe .0
10.2 Montgomexy 9.7
.0 Morgan .0
13.3 Muhlenburg 3.1
8.0 Nelson .0
8.8 Nicholas .0
14.9 Ohio .0

5.7 Owen .0
24.1 Owsley 18.0
15.7 Pendleton .0
2.3 Perry 11.5
61.7 Pike 7.2
.0 Powell 8.4
.0 Pulaski .0
7.1 Robertson .0
9.1 Rockcastle 20.5
4.6 Rowan 5.2
.0 Russeli .0
.0 Scott 9.1
12.4 Shelby 4.2
33 Simpson 6.6
11.8 Spencer 16.2
12.8 Tay,lor .0
.0 Todd .0
4.7 Trigg 10.3
7.5 Trimble .0
17.4 Union 5.6
4.3 Warren 2.4
16.0 Washington 39.0
8.5 Wayne
10.5 Webster 13.5
.0 Whitley 11.3
4.4 Wolfe 56.5
10.9 Woodford 53

Homicide Rates
A homicide rate is a standardnumber
whichis derivedby dividing thenumber
of homicidesin a givenpopulationby that
population and multiplying by a constant,
usually100,000.It thenbecomespossible
tomakevalid comparisonsof ratesamong
cities or counties.
It is not extremely meaningful to saythat
in 1987 there were58 murders committed
in JeffersonCo. andonly4 inFulton Co..
After calculating thehomicideratesper
100,000populationfor thesetwo coun
ties, it is foundthat the 1987homiciderate
for Jeffersonwas 8.5 while Fulton was
61.7. SeeTablel.

Ratesfor 1976-85
From 1976 through 1985 Kentucky ex
perienceda gradual downward trend in its
homicideratefrom 10.5 to 6.8. During
this ten year period the rate decreased
54%. The 1987 homiciderate of 7.2rep
resents a six percent increase over the
1986 rate of 6.8. 1988 data are not yet
available, and it is not known whether
anotherupward trend in the homiciderate
is commencing.SeeTable2.

Bill Curtis
County
Adair
Allen
Anderson
Ballard
Barren
Bath
Bell
Boone
Bourbon
Boyd
Boyle
Bracken
Breathin
Breckinridge
Bulliu
Butler
Caldweli
Calloway
Campbell
Carlisle
Carroll
Carter
Casey
Christian
Clark
Clay
Clinton
Crittenden
Cumberland
Daviess
Edmonson
Elliott

Fayette
Fleming
Floyd
Franklin
Fuhon
Gallatin
Garrard
Grant
Graves
Grayson
Green
Greenup
Hancock
Hardin
Harlan
Harrison
Hart
Henderson
Henry
Hickman
Hopkins
Jackson
Jefferson
Jessamine
Johnson
Kenton
Knott

TABLE 2

HOMICIDES AND RATE PER 100,000
POPULATIONIN KENTUCKYFROM

1973THROUGH1987
YEAR HOMICIDES PER100,000

1987 270 7.2
1986 253 6.8
1985 253 6.8
1984 240 6.4
1983 275 7.2
1982 294 8.0
1981 301 8.2
1980 321 8.8
1979 335 9.6
1978 318 9.1
1977 348 10.1
1976 362 10.5
1975 351 103
1974 345 10.3
l9’73 320 9.6
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1987 Rates
Table 1 lists 1987 homicide rates per
100,000population for each county in
Kentucky. Most of the counties do not
contain100,000population,but the rates
are calculatedas if there were 100,000
population. The rate canvery easily be
standardizedon 10,000or 1,000popula
tion by simply moving thedecimal point
oneor two places.

Highest Ratesin Appalachia
The homicide rates in 1987 for
Kentucky’s 120 countiesreveal somein
terestingfacts. The highestratesdid not
occur in the counties with the largest
populations- Jefferson8.5, Fayette5.7,
Kenton4.4, Warren2.4,andPike7.2. The
homicide rates in Kentucky’s population
centersdonotbeginto approachthecoun
ties with the 10 highesthomiciderates.
Seetable3.
In 1987 Fulton Co. had the highest
homicide rate at 61.7. This is not an
anomaly. Fulton Countyhas a history of
very high homicide rates. Perhaps,the
mostnoteworthyobservationabout table
3 is that sevenof thetencountieswith the
state’s highesthomicide ratesare Ap
palachian Counties.The Kentucky Com
merceCabinetlists49KentuckyCounties
as partof ppalachia.Theseare: Adair,
Bath,Bell, Boyd, Breathitt,Carter,Casey,
Clark,Clay, Clinton, Cumberland,Elliott,
Estill, Fleming, Floyd, Garrard,Green,
Greenup,Harlan, Jackson,Johnson,
Knott,Knox,Laurel,Lawrence,Lee,Les
lie, Letcher, Lewis, Lincoln, McCreaiy,
Madison, Magoffin, Martin, Menifee,
Monroe, Montgomery,Morgan, Owsley,
Perry,Pike, Powell, Pulaski, Rockcastle,
Rowan, Russell, Wayne, Whitley, and
Wolfe.
After looking atTable3, thestate’scoun
ties were divided into 2 sections,Ap
palachianand Non-Appalachian. It was
hypothesized that analysis would show
that homiciderateswould beconsistently
higher in the Appalachian Counties. The
analysisclearly supportsthe hypothesis.
SeeTable 4.

Dramatically Different Rates
Not only are the homicide rates for the
AppalachianCountiesconsistentlyhigher
than thosein theNon-Appalachian Coun
ties, thedifferencesarestunning.Thedi!
ferencein rates rangesfrom 20% higher
in 1986 to 101% higher in 1981. These
wide disparitiesare far too great to have
occurredsimply by chance. In 1981 a
personwas two times aslikely to bemur
deredin theAppalachianCounties.

Mountain Violence Syndrome
Is there a mountain violencesyndromeat
work in Appalachia? HoraceKephart in
his book, Our SouthernHighlander:, al
luded to this idea.

Kephart’s contendedthat mountain
peopleplace a low value on humanlife.
He claimed that nothing surprisesout
sidersmorethanthefactthat Appalachian
men, for what seemtrifling matters of
disagreement,proceedto kill oneanother.
Life is viewedas somethingto putat risk
in thepursuit of manly ideals. Kephart
maintamedthat in Appalachiathepnvate
war is sanctionedin the minds of many
people. "Whensociety,as representedby
thestate,cannotprotectapersonor secure
himhis dues,thenhe is notonlyjustified,
butobligatedto defendhimself andseize
what is his own. And, the Mountain
Society with thebig S is oftenpowerless
againstthe Clanwith a biggerC."
Kephartmadenoteof thefact that moun
tain peoplefoster a profounddistrustof
the courts. He arguedthat outsiders
would be amazedat how well versed

mountainpeoplearein thepetty nuances
of legal practice. This understandingof
legal subtletiesis derived from ex
perience. TheMountainpersonwho has
notservedasajuror, witness,orprincipal
in a lawsuitis a rarepersonindeed. Per
sonal experienceswith the Courtshave
taught rightly or wrongly mountain
peoplethatwhena seriousissueis atstake
sinisterinfluencespreventfair andimpar
tial decisions. Thestrongestof thesein
fluencesareperceivedto be Clan money
andClanvotes.Whenmountainpeoplego
tocourt, they rarelyexpectimpartial treat
ment. It is believedthat one must fight
cunningwith cunningandlocal influence
with local influence.

Culture of Poverty
Kephart’sviewsonmountainviolenceare
interesting.In sum,hediscussesattitudes,
values,andbeliefswhich arederivedfrom
AppalachianCulture. But, what are the
characteristicsof this culture which
generatethevalues,beliefs, andattitudes
discussedby Kephart?It is likely that the
veryhighhomicideratesresultnotfroma
mountainviolencesyndromebut from a
cultureof poverty.
The peopleof AppalachianCountiesin
Kentuckyhavelong experiencedoppres
sion, defeatism,and ostracismwhich
resultsfromlow incomes,highunemploy
ment,sub-standardhousing,poormedical
and dentalcare,andlow levelsof educa
tion, etc.

BILL CURTIS
ResearchAnalyst
Frankfort

1KentuckyEconomicStatistics,1987.

2 Kephart,Horace.Our SouthernHigh
lander:: A Narrative ofAdventurein the
SouthernAppalachiansands a Study of
Life Among the Mountaineers. The
Universityof TennesseePress,Knoxville,
1976.

TABLE 3

TEN COUNTIESWITH HIGHEST
HOMICIDE RATE PER 100,000POPULA.

TION* IN KENTUCKY 1987
Fuhon 61.7
Wolfe 56.5
Washington 39.0
Leslie 32.6
Magoffin 28.0
Clay 25.4
Lee 25.0
McCreary 24.2
Ballard 24.2
Fleming 24.1

* Thesecounties do not contain 100,000
population, but for comparative purposes
the ratesare calculatedas if they had 100,000
population.

TABLE 4

OMPARISON OF HOMICIDE RATES IN
ENTUCKY’S APPALACHIAN AND NON
APPALACHIAN COUNTIES1974.1987

AppL Non %
Appl. Diff.

1987 9.6 6.3 52%
1986 7.7 6.4 20%
1985 10.2 5.4 89%
1984 8.6 4.9 76%
1983 10.2 7.0 46%
1982 9.2 7.0 31%
1981 12.5 6.2 101%
1980 10.4 7.9 32%
1979 11.8 8.3 42%
1978 12.5 7.4 69%
1977 13.2 8.4 57%
1976 12.0 9.4 28%
1975 12.0 8.9 35%
1974 10.7 8.3 29%

Thereare hundredsand hundredsof
examplesof gunsusedto kill shortly
after they werepurchased.Today,it is
easierto buy a lethalweaponthanit is
to casha check.
Sen. HowardMetzenbaum, urging a

federal requfrement for a waiting period
before buying guns
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FORENSIC SCIENCE NEWS
AdvantagesOvertheDubowskiMethodandPossible
SourcesofError

This is the final par: of a 4 part series.

As a working methodology,this proce
dure providesan acceptableandrapid
methodof alcoholmeasurement,if done
correctly. This procedure’sadvantages
over the Dubowski procedureinclude
less opportunity for operator error in
volving the manipulationof measuring
devices, length of analysis time, and
cleanup.

Additionally, calibrationcurvesarenot
requiredas the gas chromatographic
techniqueis assumedto be linear, L.,
to produce ratios of N-propanol/ethyl
alcohol responsefactors which arecor
relatableto the standard,reard1essof
the amount measured. This linearity
doesnot, however,strictly holdandthe
relativeresponseof thesecomponents
may change as does their concentra
tions. It is these response changes
which may produce erroneousresults.
Another error inherent in this methodis
theactualmeasurementsof theblood to
be tested,the standardsample,andthe
N-propanol internal standard, which is
added to each unknown blood
specimen.Each of thesemeasurements
is critical to the precisionof this proce
dure. Viscosity of the blood to be ex
amined shouldalsobeconsideredas a
possiblesourceof error, as its accurate
measurementis relatedto its viscosity.
This factor may also contributeto dif
ferencesin the vapor phaseconcentra
tionsof volatilecomponentswhencom
pared to standard alcohol solutions
which do not containblood.

Aside from typical error sourcesen
counteredin anyphysical measurement,
the gaschromatographicbloodalcohol
procedures,asusedin most crimelabs,
employs only a single column iden
tification. Current scientific opinion
agreesthat such a singlecolumn run is
not specific and should be considered
presumptiveat best. To produce a posi
tive andcompleteidentificationof any
substance utilizing gas
chromatographicprocedureit is neces
sary to employ a dual column proce
dure. Although this procedure is
capableof isolating specific volatile

componentsin a given mixture,correct
analysisparametershave to be estab
lished in order to do so. Further,in a
single column procedure there is the
distinct possibility that volatile con
taminants or other substancescan
produce falsely high readings or false
positives.

CONCLUSION
Any attempt to precisely measure al
cohol in blooddemandsrigid attention
to detail on the part of the analystand
specificqualitycontrol guidelinesin the
laboratorysystem. Without adherence
to theseguidelines, there can be no as
suranceasto the reliability of anyresult.
In light of this need for quality control
in the analysis of blood alcohol
specimensandother analytical proce
dures, it hasbecome,or at least it should
be, a major consideration for all
laboratoriesconducting forensic ex
aminations. Both internalandexternal
monitoring or results should be
employed. Indeed, the legislature
should establish certificationof testing
apparatus,procedureand personnelasit
has in breath testing. Somelaboratories
conduct multiple analysesand report
any deviationsthat occurif they exceed
± 10%. Quality assurance in the
laboratory should be explored in detail
by the court, the prosecutor and by the
defenseattorney.Otherwise,theyhave
no guaranteeasto thevalidity of results
that may ultimately decide tle citizen
accused’sguilt or innocence.

JACK BENTON
SouthwestScientific Consulting
P.O. Box 6581
Lubbock,Texas 79493-6581
806 796-1872

Considerationshouldbe given to several
specificareawheninspecting or establishing a
quality assuranceprogram.The following Out
line details the generalareasof consideration.

I. Laboratory Staff
A. BasicQualifications
B. AdditionalTraining
C. ProficiencyContinuancefor
Individual Analyst

1. Continuing education
2. Minimum caseloadto maintain
proficiency in analytical
procedures
3. Documentation of training and
analytical proficiency

II. Procedures
A.Environmental Conditions

1. Radiofrequencyinterference
2. Temperature,humidity and
ventilationcontrol
3.Noiselevels
4. Adequateelectricalcurrent
for instrumentationto insure
properline voltage
5. Properstoragefor required
reagents
6. Proper documentationof the
aboveconditions

B.Laboratory Integrity and Security
1. Evidencestorage
2. Chemicalstandards
3. Accessto lab
4. Chain of custody
5. Properdocumentationof
aboveitems

Ill. Methods
A. Analysis Procedure

1..Generalguidelines
2. Individualmethodguidelines
3. Documentation of analysis
procedures

B. Evaluation andConsiderationby
Outside Party

IV. Report Writing
A. Format
B.Opinions
C. Review

V. Proficiency Evaluation: Sample
Checks

A.I n house
B. External sources
C. Evaluation anddocumentationof
theseresults.

Jack Benton
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CASES OF NOTE

Accessto Victim’s Psychiatric
Records

Peoplev. Rivera
530 N.Y.S.2d8011988

Thedefendantwasconvictedof first de
gree manslaughter. The Court reversed
since the defendantwas denied the
psychiatricrecordsof thevictim. Thevic
tim had a history of mental illness and
drug addiction,andhadbeenfound to be
a dangerto others.Thevictim also hada
history of assaults,and had 17 convic
tions. "The denial of accessto these
recordsdeprivedthe defendantof anop
portunity to fully prepare its case and
presenta defense...." Id. at 806. The
denial of access also "...constitutedthe
withholding of Bradymaterial." Id. The
court viewed the records as vital to the
issuesofwho wastheinitial aggressorand
whether the defendantcould retreat from
the situation without harm to himself or
others.

Alternate SentencingCannot be
DeniedDue to Indigency
Commonwealthv. Melnyk

548 A.2d 266 Pa.Super,1988
It is a violation of 14th amendmentdue
processfundamentalfairnessto preclude
an indigentdefendantfrom a pretrialdis
position of her criminal welfare fraud
chargethat would have provided a non
criminal disposition simply due to the
person’sinability to payrestitution.

Crossof Multi-Disciplinary Team
Wardv. State

547 A.2d 1111 Md.Ct.Sp.App.
1988

Walter Ward, a Vietnam Veteran, killed
his girlfriend. He pled insanity due to
Post-TramaticStressDisorderPTSD.
Thejury did notagree,and it found him
guilty of first degreemurder. He was
sentencedto life.
Thestatecalleda psychiatrist,who wasa
memberof the multi-disciplinary learn
that examinedthedefendant,to rebut the
defense’stestimony that the defendant
was insane. Thepsychiatristtestifiedthat
thepsychiatristsandpsychologistson the
team unanimouslydiagnosedthe defen
dant as having an "adjustmentdisorder

with mixed disturbanceof moodandcon
duct." Theobviousinferencewasthatall
the team thought the defendantdid not
suffer from PTSD.
TheCourt determinedthat the testimony
of thispsychiatristthat thediagnosiswas
the unanimousone of others including
himselfwas hearsaybut that thehearsay
was admissiblesince it was madefrom
hospitalrecordsandcamewithin thebusi
nessrecordexception. However, the tes
timony did deny the defendanthis con
stitutionalright to confrontand cross-ex
amine the witnessesagainsthim on this
critical matter. Absentdefenseability to
crossall membersof the team, the tes
timony of one memberas to the team’s
opinions wasunconstitutionally admitted.

DUI - Failure to Video Accused
Logan v. State

757 S.W.2d160 Tx.Ct.App. 1988
The Courtdeterminedthat a defendantis
pennittedto argueto thejury that thestate
failed to makea video tape of him after
beingarrestedforDUL"A defendantmay
use the absenceof a video tape in an
attemtto createareasonabledoubtin the
jurors minds." Id. at 162. Likewise, a
defendantis permitted to produce
evidencethat videoequipmentwasavail
able,operational,and in closeproximity.

Suppressionof Blood
SampleResults

Commonwealthv. Cuip
548A.2d 578 Pa.Super.1988

The defendantwasfoundby thepolicein
a pickup truck stuck in a mow bank.
Detecting a strong odor of alcohol, the
policehadabloodsampletakenatahospi
tal with theconsentof thedefendant.His
bloodalcohollevel was .195% by weight.
Thedefensemovedto suppresssince the
blood samplewas not takentimely, and
since the equipmentwas not calibrated
andtestedcorrectly, andsincethe testing
wasnotdoneby anapprovedpersonorby
approvedmethods. The prosecutiondid
notproduceany proofof the licensingor
authorizationof thelabor technicians,and
no evidenceaboutthelab’s testingproce
duresor qualificationsof its technicians.
Rather, the Commonwealthaskedthe

court to take judicial notice that the lab
was an approvedfacility.
The court held that the Commonwealth
hadnotmet itsburdento preventsuppres
sion of theresultsof theblood test:
The requirement for admissibility of
evidenceobtainedby chemical testingcan
becomparedto the requirementsfor admit
ting evidenceobtainedby searchwarrant.
In determiningwhethertheCommonwealth
has gone forward with the evidencethis
courthasstated:

The burden is on the Commonwealthto
establishthe validity of the searchwarrant
and the burdenis not carried by merely
introducingthe searchwarrantandaffidavit
with no supportingtestimonybecausethen
the only way for the defendantto challenge
the veracity of the information is to call
witnesseshimselfand this effectivelyshifts
onto him the burden of disproving the
veracity of the information, an almost im
possibleburden... [If this wasallowed] then
policemencould recite in an affidavit as
probablecausefor theissuanceof the war
rantany andall statementswhich they felt
were of help in obtaining the warrant, ir
respectiveof the truth ... realizing that such
statements would be insulated from
defendant’scross examination ... Id. at
581-82.

StateLab ExpertCan’t Testify
Contrary to Report

Statev. Wilson
507 N.E.2d 1109 Ohio 1987

The results of the neutronactivation
analysistest runon thesampletakenfrom
the defendant’shand indicated insuffi
cientamountsof bariumandantimonyto
concludethat he fired a gun or was near
onethatwas fired. Thereportgiven to the
defenseprior to trial through discovery
concluded that the results were incon
clusive. Thereportalsoindicatedthat the
absenceof a finding of antimonycouldbe
explainedby thefactthatresiduesmaynot
havebeenexpelledwhenthe firearmwas
dischargedor that anyresiduesdeposited
on the hands of the defendantwere
removedprior to obtainingthesample.
Oral communicationbetween the
prosecutorandforensicexpertbeforetrial
revealedthat the test was inconclusive
sinceonly anexcessiveamountof barium
was found on thehandsof thedefendant;

This regularAdvocatecolumnreviewsselectedunpublishedopinionsof theKentuckySupreme
Courtand Kentucky Court of Appeals,and selectedcasesof interest from acrossthecountry.
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and since the ammunition used in this
crime contained only barium, the
excessiveamountof bariumon the hands
of thedefendantwas"consistentwith" his
having fired a gun loaded with ammuni
tion of the type that killed thevictim. The
defensewas not told of this oral explana
tion of the written report prior to trial. The
expert testifiedat trial to this oral explana
tion of his report.
The court held that the defendant was
denieddue processby the failure of the
trial judge to strike the expert’sopinion,
andthis wascompoundedby the failureof
the trial judge to permit the defenseto
admit the written report. A continuance
would not have beena sufficient remedy
sincethat precludedthe defensefrom ob
jecting to its admission prior to it being
presentedto thejury. It alsoprecludedthe
defensefrom conducting a different trial
strategy due to this different opinion of
the expert.

Homosexualityand Anatomically
Correct Dolls

UnitedStatesv. Gillespie
852F.2d 475 9th Cir. 1988

The Court held evidencethat the defen
danthad a homosexualrelationshipwas
inadmissiblein this childmolestationcase
since it was irrelevant and extremely
prejudicial to thedefendant.
In part, thedefensewas that theabuseof
thevictim wascausedby afemale,not the
maledefendant.Thechild’s therapisttes
tified that the child’s behavior with
anatomically correct dolls showedshehad
beenabusedby a manusinghis penisand
not by a woman.
The Court determinedthat theFrye test
wasapplicableto expertopinionsonplay
therapy with anatomicallycorrect dolls
becausethe "trier of fact would tend to
ascribea highdegreeof certaintyto the
technique." Id. at 481. Since the
therapist’s opinion was admitted without
any showing that it wasscientifically ac
cepted and reliable, the conviction was
reversed.

BradyMaterial from Probation
File of Informant

UnitedStatesv. Strifler
851 F.2d 1197 9th Cir. 1988

Defendantswere convictedof attempting
to manufacture and conspiracy to
manufactureand distributemetham
phetamine.
Thedefenseimpeachedthe ovemment’s
informants with information obtained
from the informant Maxwell’s probation
file andgivento themfromthatfile by the
judgeafter the judgereviewedthe file in
camera. The Court held that the trial
judge erred in not turning over enough
Bradymaterialto thedefense:
We adopt the rule that we will reverse for
denial of Brady material from a probation

file if, on review of the file, wefind that the
districtcourtcommittedclearerror in failing
to releaseprobative, relevant, material in
formation. Frank Maxwell’s criminal record
was in the file. It was, as anotherdistrict
judge had earlier obseived, ‘a horrible
record." Normally, the criminal record of a
witness is available to the prosecutorand,
asit bearson the witness’scredibility, must
be turned over to the defendant. The
criminal record cannot be made unavail
able by being made part of the probation
file. Consequently,it was clearly er
roneousfor the trial courtnot to makeavail
able to the defenseFrank MaxwelPsentire
criminal record. In addition, the probation
file containedmaterialwhich would have
permittedthedefendantsto cross-examine
Frank Maxwell furtheron his andhis wife’s
motives for informing against the Striflers,
particularly with regardto theallegedJune
12 "cook" The file contains,amongother
things,probationreportsshowingatenden
cy in Maxwell to "overcompensate"for ac
tual or perceivedproblems;reportsof the
long-standing financial needsof the Max-
wells; andreportsof repeatedinstancesof
Frank Maxwell’s lying to authorities. This
informationwould haveprovidedabasisfor
impeachingMaxwell especiallyon the
issueof whetherhe inventedthe existence
of suspiciousactivities at the Fitzsimmons’
ranch on June12, 1986. Id. at 1202.

Violenceof Victim Admissible
Chapmanv. State

367 S.E.2d541Ga. 1988
Robin Chapman was sentencedto life for
themurderof herhusband.Thedefendant
waspreventedfromintroducing evidence
of the victim’s reputationfor violence.
The trial judge refusedto admit the tes
timony of a personwho knewthe defen
dant for 20 years andrefusedto allow an
employeeof the Sheriff’sDepartmentto
testify. Bothwouldhavetestifiedas to the
victim’s reputation for violence.
TheCourtrecognizedthatthecharacterof
a victim is not admissible. However,
thereis anexceptionto thatrule. A defen
dant canshow a victim’s propensityfor
violenceto supporta defensethat the vic
tim was theaggressorand thedefendant
was defendingherself.

Shoeprint ID Inadmissible
Peoplev. Ferguson

526N.E.2d 525 Ill.App. 1988
A physical anthropologist testified as a
shoeprintexpert that the anthropological
structureof everyhumanbeing isunique
andeachpersonhas a uniquefoot impres
sion.
TheCourt heldit waserrorto allow her to
testify asanexpertonshoeprintidentifica
tion throughwear patterncomparisons
and her conclusion that the defendant
woreshoesthatmadetheshoeprintsat the
sceneof thecrime. Thecourtrecognized
that there may arguablybe a scientific
basis for this theory but there was no

generalacceptancein the scientific com
mentaryfor it. There were no studies
otherthan the expert’sownon this exper
tise. Although there were 4 personsin
othercountriesdoingthis typeof analysis,
no other person has renderedsuch an
opinion for shoewear patternsalone.
The rationale of this caseobviouslyleads
one to think that the colposcopeanalysis
andopinionsusedin sexabusecasesare
likewise not sufficiently acceptableto
allow into a criminal trial.

Excusalfor Causedue to
Alcohol Beliefs
ExPorteBeam

512So.2d723 Ala. 1987
The defendant was convicted of murder
arisingoutof the useofa carwhile hewas
underthe influenceof alcohoL On voir
dire the defenseaskedprospectivejurors
if any of them had a strongreligious or
moral belief againstthe useof alcohol.
Onejuror said shehad sucha beliefbut
wasn’tsureif it would affectherability to
make a fair decision. The trial judge
refusedto excusethejuror for cause.The
Alabama SupremeCourt held that it was
error to refuse to excusethis juror for
cause.

Ineffective to Fail to Obtain
DefenseExpert After Testingby

StateDoctor
Curry v. Zant

371S.E.2d647Ga. 1988
The trial judgehadassuredtheappointed
counsel that a psychiatrist would be ap
pointed upon any reasonablerequest for
one.On itsownmotion,thetrial courthad
the defendanttestedat thestatehospital
for competency.The statedoctorfound
the defendantto be organicallybrain
damagedand to have a borderimeper
sonalitydisorder. He also found that he
may be malingering or manipulating.
Defensecounseldidnotaskfor a defense
expert. On a pleaof guilty, thedefendant
wassentencedto deathformurder.
On his statehabeaschallengeto hisdeath
sentence,thedefendantproducedamental
healthexpertwho testified that the defen
dant had an IQ of 69; had the intelligence
of a l2yearoldwithanlQof100; thathe
was seriously mentally ill, and that he
could not waive his constitutionalrights.
Also, at the habeas hearing, the
defendant’s trial counselsaid he did not
askfor independentexpertbecausehe felt
it would be futile basedon the state
doctor’s report. The court held that the
defendantwas deniedeffectiveassistance
of counsel:
Wefind that althoughtrial counselmet with
Curry on many occasions,consultedwith
Curry andCurry’s family on the decisionto
entera guilty plea, and conscientiously
preparedfor the sentencingphaseof the
trial, his failure to take a crucial step of
obtaining an independentpsychiatric

/..
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evaluationof Currydeprivedhisclient of the
protectionof counsel.Conscientiouscoun
sel is not necessarilyeffective counsel.
The failure to obtain a secondopinion,
which might have been the basis for a
successfuldefenseof not guilty by reason
of insanity and would certainly have
provided crucial evidence in mitigation, so
prejudicedthe defensethat the guilty plea
and the sentenceof death must be set
aside. Id. at 649.

BOOK REVIEW
Not Poor in Spirit
Ky Youth Advocates
2024WoodfordPlace
Louisville, KY 40205
Availablefor $3

NancyGall-Clayton of KentuckyYouth
Advocateshaswrittena bookofrelevance
to all involved ingovernment,to all those
who workwith thepoorandperhaps most
importantly to all those who chooseto
disassociatethemselvesfrom that "seg
mentof society"that relieson federaland
stateaidto feed,cloth,houseandeducate
themselvesandtheir children.
Thestoriesof the91 low-incomefamilies
Nancy Gall-Clayton interviewed for her
Kentucky Youth Advocates report, Not
Poor in Spirit: Hopefor Kentucky’sLow-
incomeFamilies and Children might just
aswell beexcerptsfrom thepagesof our
client’s lives. As public advocateswe
know of womenwhogo to work formeas
ly wagesand thereforebecomeineligible
for medical cards. Subsequently,they
cannotobtainthecounselingtheyneedor
their children’s healthproblems go un
answered. We know of marriedcouples
who livepart or pretend to in order to
collect AFDC. Still their homesarerick
ety, cold in winter and sultry in summer.
We know of many exampleswherethe
governmentis trying to prosecutepeople
for welfare fraud who are nothing but
victims themselves.
There are many similarities betweenthe
91 familiesMs. Gall-Clayton interviewed
and our thousandsof clients. However,
most of our clients have come to learn
throughbitter experiencethatyou almost
neverbeat the system. Recognizingthe
needfor systemic change, Nancy Gall-
Claytonoffers many solutions for what
Kentucky can do to better help those
amongus who thoughnotpoor m spirit
are theunpropertied- thepoor in income.
Ms. Gall-Clayton’scentral themeis that
most poorpeoplewant to becomeinde
pendent,but becauseof their economic
disadvantage their dreamscan only be
realizedwhenthey areprovidedwith op
portunities.
The Kentucky Youth Advocates make
thirty very specific recommendations.
Someof thoseinclude:

No Standing Required
to Prevail on Batson

Statev. SuperiorCourt
760 P.2d 541 Ariz, 1988 En Banc

Caucasiancriminal defendanthadstand
ing to challenge prosecutor’sracially
motivateduseof peremptory challenges
to removeall blacksand any substantial
andidentifiable classof citizensfrom the
jury panelsince suchdiscriminatorycx-

Kentucky should expand Medicaid
coverageto recipientsof Aid to Families
with DependentChildren AFDC who
becomeemployed. Without Medicaid
coverage,such employeesmay be forced
to quit their jobs and returnto the AFDC
rolls whenneededhealthcarefor themsel
ves or their children is beyond their
means.
Even before federal legislation, effective
in October of 1990, requiresthe stateto
include two-parenthouseholdsin the
AFDC program, Kentucky should
offerAFDC benefits to two parent
families.
Kentucky should encouragemore
physicians,particularly in rural areas, to
acceptMedicaid cards for prenatalcare
by theuseof bothincentivesanddisincen
tives. Thelackofreadyaccesstoprenatal
careis thebeginningof a chain of events
that sometimesends with low-weight,
high-risk babies who may require inten
sive,costlyhospitalcare.
Kentucky should pay for semi-annual
teeth-cleaningthroughtheMedicaidpro
gram becausepreventivedental care is
lesscostly thancorrectivetreatment.
Kentuckyshouldprovideincentivesto en
couragecounties to enacthousing codes
which requirethe provisionof basicser
vices suchas heat, water,and electricity
to tenants. However, the incentivepro
grammustbedesignedsothat it doesnot
decreasethesupply of affordablehomes.

Kentucky should restore housing as a
funding categpryunder the Small Cities
Community DevelopmentBlock Grant
Program.Therecenteliminationof hous
ing as a funding categorywill divert
thousands of federal dollars which would
havebeenspent on housingfor low-in
comeKentuckians.
Kentucky should prohibit public schools
from ‘charging tuition fees,’ ‘laboratory
fees,’ or fees of any type for attending
classesof one’schoosing.

clusionviolated thedefendant’sconstitu
tional right to a fair cross section of the
communityunderthe6thand 14thamend
ments. SeeBatsonv. Kentucky,476 U.S.
79, 106 S.Ct.1712,90L.Ed.2d691986.

ED MONAHAN

Inability to pay causesstudents to take
only freeclassesor to dropout of school
altogether.
The KentuckyDepartmentof Education
and the Cabmet for Human Resources
shouldwork jointly to developa method
of supplying low-income studentswith
femininehygienesuppliesandlice sham
poo. Parents’inability to purchasethese
itemssometimespreventschildren from
attendingschool.
Kentuckyshouldprovideincentivesto en
couragetheestablishmentof qualitychild
carecentersin areaswherefew exist. In
such areas, the state should reimburse
caretakers, including relatives in the
home, while parentsattend educational
programs.Without liberal child care
policies,particularly in rural areas,many
AFDC recipientswill be unableto take
advantageof educational opportunities.
Nancy Gall-Clayton gatheredher "data"
for this reportby traveling 4,600 miles
acrossKentucky, meeting and talking
with the families she wantedto write
about. She often interviewed with oneof
her threeyear old twin sonsin tow. Ms.
Gall-Clayton could have relied on cold
data insteadof realpeoplefor herreport
andperhapshavecomeup with many of
the samerecommendations.However, it
is this combinationof thorough analysis
and the in-depth person to personen
counterthat make Ms. Gall-Clayton’s
work extraordinarilymoving and effec
tive. Her report is a breath of fresh air in
an age where so many of our best and
brihtestputon blinders to go after their
individual pursuits.
Ms. Nancy Gall-Clayton and the Ken
tucky Youth Advocatesareasking all of
usto rememberour commonhumanity.I
encourageyou to readherreport.

REBECCA BALLARD DILORETO
AssistantPublicAdvocate
DPA/Madison/JacksonCountyOffice Rich
mond, Kentucky 40475
606623-8413

Becky Dioreto

April 1989/the ADVOCATE-47



FUTURE CRIMINAL DEFENSE SEMINARS

NLADIt DefenderManagement
Training
May 4-6, 1989
NewOrleans,Louisiana
202452-0620

A programthat trainspublic defendersu
pervisorson managementskills. Topics
include: What is Your Management
Style?;BasicPrinciplesof Management;
Selectingand TrainingSupervisors;How
to Criticize,Evaluate and Supervise;At
torney Recruitment and Selection;
ManagementProblems in DeathPenalty
Offices;CaseloadsforNon-DeathPenalty
Offices; Applying for Federal Grants;
Principlesof TrainingNewAttorneys.

National Coalition to Abolish theDeath
Penalty
Midwest RegionalConference
June2-4, 1989
BellarmineCollege
Louisville,Kentucky
502 581-9154

Abolitionists from 13 stateswill convene
for this conferencewhichwill featureses
sions of legislative lobbying, racebias in
deathpenalty sentencing,andoutreachto
victims.CLE creditswill beavailablefor
Saturday morning legal workshops on
jury selection,aggravation,andbuildinga
capitaldefenseteamwith layvolunteers.

National Criminal Defense College
Trial Practice Institute
June11-24and July 16-29,1989
MercerLaw School
Macon, Georgia 31207
912 746-4151
The country’s preeminentcriminal
defensetraining.

DPA Death Penalty Practice Institute
October1-6, 1989
Ky. LeadershipCenter
Faubush,Ky.
1/2hourwestof Somerset
Theprogramcoverstrial, appeal,andstate
and federal post-conviction capital litiga
tion using the trial practice format.

NLADA Annual Conference
November 14-17, 1989
KansasCity, Missouri
202 452-0620

NAACP LegalDefenseFund Capital
Conference
August 2-5, 1989
Warrenton,Virginia
212219-1900
Thisnation’smostimportantyearlycapi
tal training. It attracts leading capital
defenseattorneys.

17th ANNUAL PUBLIC DEFENDER
SEMINAR

June 4,5,& 6, 1999
Holiday inn, Newtown Pike

Lexington, Kentucky

Featuring: Stephen R.nch, Gerald Goldstein,
Terry McCarthy, Juatic. Joseph Lambert,

Lane,. Walker, Rep. E. Louis Johnson,
Dr. John B. MeConehay, Joe Guastaferre

For More Information, Contact:
Ed Monahan

DPA Director of Training
1264 Louisville Road

Frankicri, Kentucky 40601
502 5644006

*, 0,, ,.crn,u,., 0,1.,.. Mo,u.

Department0! Public Advocacy
PerimeterPark West
1264 Louisville Road
Frankfort,KY 40601

Bulk Rate
U.S. Postage

Paid
Frankfort,KY

40601
Permit#1

A ,I,ti’ce r°r’tn ,injeetrI


