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IFSSEdit
Role of Defenders:Independenceis critical to ef
fective criminal defenseadvocacy.In the criminal
justice system, which is rightly identified by the
ABA as an ecosystem,interdependenceis essential.
We know from the daily practice of casesthat de
fendersare not an island, independentof all others.
The many casesnegotiated,increasinglyin creative
ways as the result of defender ingenuity, are a
prime areaof navigatingthe independence!interde
pendenttightrope. Defenderswho masterthat para
dox do so to the benefit of their clients. This issue
we tacklethis seemingcontradictionof independent
advocacy in an interdependentcriminal justice
systemby printing the remarks from our 1998 An
nual Conferenceof Jim Neuhard and the reflec
tions of Alma Hall, Ph.D., Ernie Lewis, Secretary
Daniel Cherry, and Valerie Salley. This dialogue
of perceptiveperspectivesis fertile ground for our
further thought. Pleasesend us your thoughts to
publish in future issues.

New Prison Construction: Since the end of the
1998 GeneralAssembly, a great debatehas taken
place over whether new constructionat the Ken
tucky State Penitentiaryis wise. CorrectionsCom
missionerDoug Sapp and KCLU director Everett
Hoffman enlighten us with their very different
viewpoints.

DefenderCaseloadsare reportedand analyzedfor
Fiscal Year 1998 by Public AdvocateErnie Lewis.
While per casefunding of $183 is up, it is still not
adequate.

Edward C Monahan,Editor. TheAdvocate

TheAdvocate
The Advocate provides education and re
searchfor personsserving indigent clients in
order to improve client representationand
insure fair process and reliable results for
thosewhose life or liberty is at risk. It edu
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public on its work, missionandvalues.
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DEFENDERS --- As I SEE Us
> JamesR. Neuhard

Detroit, Michigan

Recently I was askedto speak on the future for
defendersand on independenceand interdepend
ence of defenseservices. I askedwhy independ
ence and interdependencewas even an issue for
defenders? What makes our daily work so
different from other governmentor professional
functions? Why does the topic even merit the
euphoniously clever "dependenceand interde
pendence" focus? Upon reflection, I broke the
topic into three distinct parts. In large part to
understandit, but also to focusspecifically on the
one aspect of the future and the independ
ence!interdependenceissue that drives both and
makesourjob different. Thethreeparts are:

* The Right to Counsel - Shouldering the
Burden

* 2020 - The FutureThroughMy Eyes
* Independence- The Litigators Primal Need

andDependence- TheManager’sReality

This left "interdependence"orphaned.However, I
came to view it as a descriptive fact and a means
to the endof independence,rather thana separate
analyticaltopic.

Why do defenders even talk about our image?
Why is it seemingly our lot to feel estrangedand
apart from mostpartsof governmentand to some
extentourown neighborsandneighborhood?

Is it us? Is it that we are closetor overt liberals in
a conservativetime? Is it that we are all a little
broken in parts and are the true iconoclast,anti-
bureaucratsof our day?Were we the shunned,un
cool ones in our youth? Is it that we hire people
who inherently root for the underdogs?Did Rod
Sterlingdamnus with karmavisible to the average
citizen but not to us?

No. We came to defensework for many different
reasons- commitmentto ideals, orneriness,to get
a job, to get experience,and perhapsfor all of

these. Over time, however,our role does causeus
to act andeventhink like the abovepersonsmuch
the same way the ‘job’ molds the attitudes and
thinkingof police,judgesandevenparents.

Thetrue culprit abouthowwe feel thevibeswe do
as criminal defenseattorneys is larger than any
individual - it’s not us, it’s the "role" of criminal
defenseattorney- more particularly in our case,
it’s the role of a criminal defenseattorneypj4 at
public expense.But it beginsfirst with the role of
"criminal defenseattorney."

The Right to Counsel,Shoulderingthe Burden

"I representthe defendantin this cause There
we stand,in court, for all to see- andwhat do they
see?

A little test - picture an organizedcrime figure -

his nameendsin an "0"- standingwith his lawyer
on the court housesteps,no - quick - the lawyer
standingnext to him - Do you think he’s "an
ordinary" attorneyor knowingly part of a crime
family? If we succumb to stereotypes and
associationjudgments, this should give us a
glimpseinto why attitudesaboutus arewhat they
are. How others - friends, jurors, judges,
politicians, legislators see us, and how we even
view ourselves.

Our basic liberties were embedded in the
Constitution for a reason.The draftershopedthat
by making our basic rights constitutional, no
matter how tough the times, it would prove more
difficult for our government to deny them.
Experiencetaught the founders that, no matter
how enlightenedrulers might be rulers change.
And, when those in power feel threatenedthose
rights in the Bill of Rights are the most readily
denied. The American experienceover the past
two centuriesbears out their concernsand their
vision.
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However, necessaryand noble civics 101 and
some novels might makedefendingthe poor and
those wrongly charged, the daily truth of the
matter remainsfar different. Understandinghow
people really feel aboutwhat we do is essentialto
effectively respond to these attitudes in the
courtroom, with politicians, and in our personal
lives.

There is a truth about attitudes towards criminal
defenselawyers - in the long run, we will neverbe
more "popular" than police or prosecutors. The
reason is quite simple. Except in times of civil
unrest,when the moral worth of governmentitself
is challenged,criminal laws are meantto protect
us from whatever society feels threatening.
Therefore, people feel that effectively defending
those chargedwith crimes makesit more difficult
to protect society,and so is often very naturally
resented.

Today, the government’spower that most comes
in contactwith citizens residesin policeagencies.
As the United StatesSupremeCourt noted, in the
areaof criminal justice, the right to counselis the
mostpivotal right of all. It bringsthe othersalive.
And it is counsel that comes into direct contact

and confrontationwith the police. Us! Time and
againthe constitutionalrights affordedto citizens
shaped the style and substance of police
methodology.

While on occasion,populist casesand rooting for
the underdog might offset this sentiment; there
remainsa muddledsuspicionthatcriminal defense
attorneyssupportthe valuesof their clients. After
all, ACLU, civil rights and other causeattorneys
often have the samevalues as thosetheyrepresent.
Is it not the samefor criminal defenseattorneys?

These latent feelings understandablycolor the
feelingsof manyaboutthe role of defenselawyers.

Often the public subconsciously weighs the
commentsof defense lawyers as follows - if the
prosecutorsrepresentthe victims and are against
crime, then the corollary must be that, if we
representthe criminals, we must be fur crime?
Along with such subliminal feelings come the
expressedfeelingsof our fathers,mothers,sisters,
and brothers of "how can we representthose
people." While they might generally acceptthat

everyone is entitled to an attorney, their next
question reveals their ambivalence"What if they
actuallydid it?"

The abstract"right to counsel"does not occur in a
vacuum. Real lawyers representreal clients in all
too real courtrooms and police stations across
America. In novels, attorneys handle one
controversial case and we never hear how the
attorneys’ practice fared thereafter.The story,of
Atticus Finch in "To Kill a Mockingbird" captures
the pressurean attorneyfeels from his community
and on his practice from handling an extremely
unpopularcasein a small town. He representeda
black manchargedwith raping a white woman in
the South during the Depression. His client was
innocent, but what if he wasn’t? Was his effort
lessnoble?

What happenedand happens to the practice of
criminal defenseattorneyswho handle extremely
unpopular cases?in a small town? What if the
defense attorney regularly represents clients
charged as members of organized crime?
Rememberthetest above?

In practice,many aspectsof criminal defenseand
defenderwork make our practice fundamentally
different from other areasof practice. Attorneys
reappearin the courtsagain and again encounter
ing the samejudges,police andprosecutors.Those
who representindigent defendantsexperiencethe
pressure to give their clients their undivided
loyalty but are faced with the reality that theywill
be backin this courtagain.Thereis the temptation
to trade one client off against another or to
sacrificea hardcasefor a worthierclient.

Assignedcounselface the addedreality that their
paycomesnot from their client but from the very
governmentthat funds thosetrying to convicttheir
clients. In Michigan andmoststates,this generally
means that the Judge they are before will
determinetheir fee. But even if it is a defender
agency as hereor other governmentmechanism,
there is the constanttension betweenquality and
cost. The medical profession is experiencing
muchthe sametensiontoday. Thereis the reality
from the payerpointof view that assignedcounsel
or defendersare young, inexperienced,overzeal
ous or plain bad. However, paying for added
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hours,expertsor "frivolous" motions is not only a
waste,but the payermust protect the public purse
- moreover, often the payer shares in the same
measurethe "attitude" about criminal defensethe
generalpublic shares.

Thedissatisfiedclient did not andcannotchosethe
attorneywho is advocatingfor them. They cannot,
as could those who can afford counsel in a free
market system, vote with their feet and chose
anothermoreresponsiveor competentlawyer. It
arguablyis up to thejudgeto seethat the attorney
performs competently. The same judge who
perhaps harbors the same latent antagonism
towards the client and the attorney as does the
generalpublic, the samejudgewho hasto move a
crowdeddocket andthe samejudgewho feels they
haveseenthis casemanytimes before. The same
judge who must determine what the assigned
counselis paid or conversely,who must preserve
thetaxpayer’smoney.

The purposeof this article is not an apologiafor
the role of the defensecounsel. Rather it is to
examine how these very real externalsentiments
and internal pressureschallenge every defense
lawyer’s ability to remain independentand place
extreme pressureson their ability to provide
effectiveassistanceof counselto their clients.

America has built a court and governmental
structureon the assumptionthat the police make
mistakes. Thereare few countriesthat require the
police to justify arrests in open court before a
judgeor give the defendantthe right to challenge
the validity of their detentionat any time during
their custody - through trial and at least one
appeal.

The elaborate appellate structure for reviewing
arreststhrough convictions, and the protections
built into the State and United StatesConstitu
tions, bespeaka fundamentaldistrust concerning
the powerof governmentversusthe individual. In
fact, our governmentis one of the few govern
ments createdand structuredon the premisethat
its officials will makemistakesor be corruptedby
power. Corruptiondoes not always meanbribery
or theft. It speaksof a more fundamentalloss of
perspective - a loss of faith in the democratic
process. The very real humaninstinct to see only

your sideof the issue - to know you are right and
all that disagreeare naïve or wrong. Hence the
appellatesystem and the checksand balancesof
the threebranchesagainsteachother. Think about
it, an entire criminal court systemwhoseprinciple
reasonfor being is designedto "check" the power
of those whomakdthearrests.

This "check" is also on most citizen’s very real
needto acceptand supportthe actionsof those in
power, their electedofficials andall police. These
seemingly opposing values trust the police but
prove guilt fairly and beyonda reasonabledoubt -

account for why Hollywood can at once make
very popularmoviessuch as Dirty Harry andA/l
the Presidenti Men.

The conflict betweenour system’sbasicdistrustof
unfetteredgovernmental power and our need to
support those who protect us makes all in the
system who must challenge the police very
uncomfortable. Prosecutors refuse warrant
requests, internal affairs investigates its own,
defense lawyers imply police are liars, jurors
acquit those the police mustbelieve are guilty or
they would not have arrestedthem; and trial or
appellatejudges suppressconfessionsor reverse
convictions. Taking such steps that areperceived
or felt to be againstthe policeor "Jbr" the guilty
does not come easily to those who must do it.
Often othersin the systemsuchasjudges,funders,
and prosecutorsresent it - even though they at
times may be compelled to do it. Indeed,
prosecutorsuse the natural discomfort jurors or
judgesfeel aboutchallengingthe police as a tactic
by eliciting that sentimentto win closecases.

While theoretically every citizen recognizesthe
constitutionalduties of the defenseattorney,every
trial lawyer knows the instinct of virtually
everyoneis to give the "benefit of the doubt", not
to the defendant,but rather,to thepolice.

This brings me to the secondtruth - most jurors
and judges start out presuming the defendant
carriessome guilt or they would not be sitting in
the courtroomas a defendant.Effectively getting
judgesor jurors to rise above that initial sentiment
is the job of the defensecounsel. To do that
requires what some mistake as cynicism, that is,
assumingthe police are wrong, the witnessesare
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lying or everyoneis grosslymistaken- including
our clients. I oncehad an appellatejudge ask me
during adefendant’sappeal,"Why do you always
claim someonemadea mistakein thethai below?"
My first instinct was to tell him to think aboutit

awhile. But I didn’t. But again, this reflects on
how even appellate judges view us and how
importantit is to takenothingfor granted.

And there are tactics and appeals made by
defendantsto counter the "smoke" perception.
Directly or indirectly, the defense will try to
answerthe questionof why the defendanthappens
to be the onebefore them. Explaining the arrestas
a result of mistake,vindictiveness,sloppy police
work or as racially or politically motivated are
time-honored tactics. Intuitively, the successful
trial attorneysdeal with this reality. In fact the O.J.
Simpsontrial at times reflectedvirtually all of the
defensestrategies.

The issues of police and punishmentdominate
political debateandrhetoric on the campaigntrail
andin deliberativesessions.A politician’s position
on policeandpunishmentare the only issuesabout
the entirejusticesystem,civil or criminal, that can
actually cause a politician to lose an election.
When PresidentClinton said he supportedboth
100,000 additional police on the streetsand the
deathpenalty, crime was not an issue in either of
his elections.

How large a task is it thento changetheir inbred
attitudeson theseissues- very! However, it is not
impossibleor we would not exist or clients would
not be acquitted.

When the needand time comesfor governmentto
addressissuesconcerning indigent defense,very
quickly its lack of political importance, the fact
that supportingindigent defenseis thought of as
being soft on crime and the general,free floating,
negative attitude toward criminal defenseaffects
the entire process. There is little constituency
among voters for the issue. This lack of
constituency alone does not make us unique.
However, adding in the very real feelings
engenderedby whom the defense represents,
makesfunding this areaextremelylow priority.

In fact, a legislatoronce askedme "We spendso
much money catching and locking up these
criminals, why should we pay you to get them
out?" However, it is not just indigent defensethat
is low priority. While prosecutorsand courts fare
somewhat better, they too are frequently not
funded to keep up with the work generatedby
increasesin sheriff or police power or to handle
the complexity of cases causedby punishment
policies legislatively adopted such as the death
penaltyor "three strikes." Again the two "P’s" --

police and punishment"rule"! While we might
lump courtsand prosecutioninto the police camp,
they generallyare not part of the "club" and only
look throughthewindowat the boysinside.

What are the effects of this perennial distant
cousin relationshipof defenseto the system?

The consequencesof underfiindingon the defense
are patentwhen assignedcounsel fees are so low
that they dp not even cover the overhead of

practicing.

Assigned defense attorneys frequently have no
libraries, no subscriptions to criminal justice
periodicals,rarely attendin servicetraining events,
and lack sufficient funds for investigators or
sentencingalternativespecialists.And for the staff
defenders, their salaries are often below the
salariesof the prosecutorstheycontest daily, and
their supportfalls far short of that available to the
prosecutor who has the crime labs, state and
federalsupportandthe policeastheir investigative
andtrial supportarm.

All this makesthe work wearyingand forcesmany
handlingcriminal defensework to leave the field.
Turnover increases inefficiency in the system,
causes many avoidable errors and makes the
standardof practicelow.

Becauseof thenatureof the work, manyarguethat
the barhasapro bono duty to acceptthis work for
low or no pay. Which naturally leads to the
question, what other profession licensed or
otherwise, is expected to work for the state at
reducedfees? Architects, doctors, plumbers, All
receivethe going rate for their services,no matter
who is the recipient of the services. Moreover,
even in the legal profession,the vast majority of
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the bar refuses to handle indigent cases and
contributesnothingto supportthe reducedfeesfor
indigent services. Even the prosecutorand the
judges,all attorneystaking the sameoathas those
representingthe indigentandwhoareappearingin
the same case in the samecourtroom with the
indigent, do not take reduced fees when an
indigent case is before them. Only those who
chose or are orderedto representindigents must
takea reducedfee.

The above means that those who do this work,
face very large economic pressuresand great
social and professionalpressures.Becauseit is
economically hard to handle these cases, most
criminal defenseattorneyspracticein soloor small
firms. The public and even fellow attorneys
assumeyoungattomeyshandle thesecasesfor the
experienceor cannot obtain better paying clients
or jobs. This results in a professional bias
concerningthe quality of the attorney and, for
many, a lowering of the esteemthey enjoy from
their peers. Seldomdo criminal defenseattorneys
rise to leadershippositionsin the organizedbar. In
turn, this means that the professionitself exerts
little pressureto improve the fees for assigned
cases.

Moreover, in an attempt to limit the alreadyvery
low fees, many small and intermediatecounties
have resortedto low bid contractsto reduce or
containthe feesevenfurther.This is in spiteof the
fact that the ABA has condemned low bid
contractsas inadequateto assurethe quality for all
clients represented by the contractors. The
incentive in low bids to increasethe profit is to
under serve the client. Unlike virtually all other
professionalswho bid for contractswith the state,
thereare no minimum standardsthat must be met
to assurethat thebidder will performaccordingto
minimalstandardsof quality.

In truth, many if not most criminal defense
attorneysare forced to quit unless they work in
defenderoffices thatare reasonablyfunded.Those
who continue,either work as assignedcounsel in
countiesthat pay higher assignedfees than most,
are able to attract enoughhigher paying retained
cases,specialize in drunk driving, or reducetheir
overheadto a point where they can survive but
jeopardizethe quality of their work.

While structural changescould and would lessen
some pressuresof assignedwork, our founders
realized that the right to have an attorney in
criminal prosecutionswouldneverbe popular.The
pressuresdescribed will be there in some form,
always. That is why our foundersplacedit in the
Constitution in the first place. Likewise we must
realizeall the overt and covertpressuresthat come
with our role. While everyone must function
within the system, defense counsel, whether
appointed, retained or volunteering, must remain
independentif they are to remain effective. You
cannot bend to the pressuresfaced daily. You
cannot turn your efforts away from the best
interestsof your client. To start down that road
makes the right to counsel meaningless.Those
handling criminal casesmust be aware of these
pressuresto effectively copewith them, not only
in thecourtroom,but alsoin ourdaily lives.

To not recognizeand understandthesepressures
can quickly lead to burn out, or worse, cynicism
and rationalization. If it becomesmore comfort
able not to push; if life becomestoo short to take
the grief andchallengethe accepted;if you do not
challengethe police; if you do not stand up to the
judge; if you give less thanyour besteffort for the
worst amongus - if this becomesacceptable- then
the vision of our founders will have been for
naught.

2020

However, in our area of law and
indigent defense, some things
unchangedandsomearepredictable.

First, criminal defensework will remain troubling
to theaveragecitizen andelectedofficials, so even
adequatefundingwill requireconstanteffort.
In addition, age-old assumptionsand cultural
attitudes will be under jmmense strain and
continue to undergoprofound development.The
great issuesof this century - race, sex, and labor
reveal the immensechangesthey wrought in our
culture and ultimately to our legal system. While
theseparticular issuesmay be diffl.ised at the end
of this century, the greatsocial issuesof the next
century are around us now and most likely are
assemblingto drive thenextmillenium as we

in particular
will remain
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speak. Identifying them may be a
fun nonetheless.

fool’s game,but

Social and Economic Justice: The common
issues driving the last century’s social issues
contained social justice, political equality and
broader access of more people to economic
prosperityand security. Those issueswill still be
the driving forces in most any sustained
movement. Very probably, the international,
borderlessversion of those issueswill becomea
mainstayof the earlierpart of thenextcentury.

Amidst these social and economic justice issues
will be the continuing impact physical and social
sciencewill continueto haveon police work and
proof at trial and/or the "production end."
Automation will continue its relentlessmetamor
phosis,fair workplaceandcourtroom.

Technology: For example, the impact of video
technology,coupledwith little respectfor criminal
defendantsand the pressureto lower costs will
continueto createthe virtual courtroomandoffice.
Real time transcriptshave arrived and will not

only make records instantly available, they will
solvemanyof theAmericanswith Disabilities Act
issuesin courtrooms.

Transcriptsand videos will be centrally filed and
offer virtual presencealong with the court file
itself. This will revolutionize the concept of
jurisdiction asfiles can beaccessedsimultaneously
by trial and appellate courts. Traditionally
jurisdiction followed the physical file for very
practical reasons.With a file accessible to all
courtssimultaneously,such maynot be necessary.
Briefs will be hyper linked to full text of cases,

articles and exhibits. Video clips and oral
summarieswill beembeddedin thebriefs.

Office automationwill eliminatemany traditional
support roles. Our office has not hired a secretary
for 5 years. We hire paralegalsthatdo little typing
but offer much needed legal support and field
work.

However, as noted, becauseour clients lack status
as litigants, without constantvigilance, the erosion
of the dignity and effectivenessof presentingour
clientscaseswill be gravelyatrisk.

The technology is getting cheaper and more
powerful andthe quality and speedfor the userare
now acceptableand are less distractingfor judges
andattorneysto usenaturally.

That "look forward" was easy.

Science: Some of the continuing struggles we
face with sciencewill continue

therapidity of applications;
admissibilitystandards;
the coming andgoing ofjunk science;
and the constantskirmishesand wars on the

boundariesbetweenscienceandreligion.

Examplesof ‘junk science"abound. Polygraphs,
"profiles," anatomicallycorrect dolls, and"abuse"
syndromes. Examples of good scientific tools
misused are bad police labs or incompetent or
corrupt technicians/pathologists,hypnosis, and
DNA matching by under-trainedtechnicians;and
misused diagnostic tools such as hypnotic
regressionandanatomicallycorrectdolls.

Theseare but some of the current issues.

Life -. How it Begins and How It Ends:
However, as I look forward, there are profound
issuesthatwe will confrontus long into the future.
Theseissuesarepushedby forcesattimessplitting
the country in half- no sidehaving hegemonyfor
long. Others are emerging as long standing
policies collapsein the faceof angeraboutcrime.
Policies forged in expediency,unreflected on as
policy andsureto plagueus far into the future -- to
wit, abortion, the deathpenaltyandelimination of
"juvenile justice" as a separateprivate,areaof law
for adult crime.

What is life? When does it begin? How can you
begin it? Who owns it? Who can chooseto end it?
How can it be endedandby whom? Canwe sell

parts of our body?Can we donateparts while we
are alive? Can we mine bodies?Can we grow
body parts? Can we use the brains of aborted
embryos? Can pregnant women deliver illegal
drugs to fetuses? Alcohol? Nicotine? Can
punishmentbe enhancedfor harm to a fetus? Is it
manslaughter?
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Role of the Defense Attorney: Not only these
forces at work, but there are pressuresto change
the very role of the defenseattorney. What is the
role of criminal defenselawyer to be? Attorney
General Reno believes we have to stay involved
with our clients after the.sentencing- be a part of
and perhapsaccountablefor the processwe may
haverecommendedandwe participatein helping
our clients successfullycomplete probation. She
also believesin that systemicallydefendersmust
be playersin the systemandsit equallyat the table
with the courts,prosecutionand executivebranch
agenciesin designinga better system. Thereare
thosethat say"no" - emphasizingeither changein
our roles would compromiseour role, which is to
challenge all aspectsof the government’scase,
including the sentence. That our role is to assert
innocenceand seek the least restrictive treatment
or custody and not becometoo close with those
who makepolicies to fight crime lest we loseour
perspectiveand ability to challengeprogramswe
might havehelpeddesign

But in the future, who better than us to see our
clients needs,the best cure, the best to courseto
help the entire family? Who betterthan us to have
first hand knowledge about whether mandatory
drugtreatmentworksandfor whom? How can we
bestuseour immenseexperienceand yet maintain
our independencein the courtroom? How can we
maintain credibility and our cynical distrust of all
and everything to properly test and assuretruth
andthat our client’sbestinterestsareserved?

If we plan a programfor our clients that may be
good for them but far more restrictive than the
governmentcouldget otherwise,who checksus?
Are we now agents of the governmentthat our
clientsalreadythink we arepartof?

JuvenileJustice-Old BeforeTheir Time: As we
teardown traditional protectionsfor juveniles,and
try 12 year olds for the death penalty, new and
confounding issues arise. How is it we can
determinethat a child can form the intent required
to deserveexecution, yet cannot consent to sex
until theyare 16?How is it achild cannotexecute
a contractuntil 18 but can be executedat 12?How
is it that a child is deemedincapableof exercising
sufficientjudgementaboutdrinking until theyare

21, but is capableof forming intent sufficient to
take their life for thejudgementthey exercised?

"Adult Time For Adult Crime!" What is so
differentabouttodaythen50 yearsago?Insteadof
school fights with fist and knives,thereare drive-
by shootings with assault rifles. Instead of the
residuumof the Reform movementof the last two
centuries,the belief that all menare createdequal
and only their environmentmakes them bad, we
are sliding into a time when we "cure those like
us" andpunishhorrifically - "them."

Make no mistake, our attitude is almost always
limited by ourvantagepoint. If it is ourchildren,if
we are paternal, driving a nail with a hammer
shouldbe heldoff until 16 becauseof the inherent
dangerandjudgementinvolved.

I am alwaysamazedthat thegun lobby talks about
"only criminals will have guns" as though the
criminals are an alien race of beings that come
from some place else. If we view the external,
frighteningworld of crime, however,it is not "us"
but "them." What they don’t get is that the
criminals are us. Too many citizens, nothing
works for "them," rehabilitationand welfare are a
joke to "them," "they" are sub-human,"they"
must be evil and "they" respondto nothing but
pain. If a little pain doesnot work, then we must
use more, if that doesn’t work, then we must use
even more.

Suffice it to say that "adult time for adult crime"
along with the belief that kids are too young to
consentto sex, drink, vote, sign contractsor get
married is not a coherentidea nor thoughtabout
by the generalpublic. Each oneis thoughtabout
individually and determinedwith a feeling driven
by whetherthe public sees "us" or "them."

One insight into therecontradictionsI can shareis
illustratedby anothertest, picture in your mind’s
eye who you see eloping or trying to sign a
contract, the answer would be generally young
white "kids." If I askedyou to picturewhom you
seerobbing you in a darkparking lot late at night,
the answer, most likely is an African-American
"man." Racecontinuesto shapepolicy.
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Why is it that the talk radio mantraof "personal
accountability" so often heard today does not
apply when girls consent to sex, boys buy
cigarettes or children sign contracts? There is
much that needsbe done in this area. The issues
and legislationare the stuff of much litigation far
into the future. Why do we protectchildren from
themselves in this area but condemn them in
others.

Sentencingand Treatment-guiding hand or
zealous advocate: Aren’t judges interested in
what works? Wouldn’t it help you at sentencingif
you could honestly tell a judge that this program
works x % of the time for this type defendant?
Why doesn’t government have effective
standards?Why don’t theydefine"what it means
to work" andlet us know "for whom it works."
Whatprogramsareeffective in treatingaddiction?
What programs give clients a chance to not

repeat? What works and what is the measureof
what works?

If an armed robber goes seven years without
committing a violent crime but shoplifts or
gambles,is this a success?If a drug addict only
drinks? If a felon doesn’t repeatbut missestheir
probationmeeting? If a felon, drinks but holds a
job, pays support,raisesa family stays employed
for 3 years,staysdry for five, andyet shoplifis. Is
this working? Goesto college? Stopsbeatingor
molestingtheir kids?

Suffice it to say, much needsto be doneto create
effective treatmentprogramsfor our clients. We
mustalsorecognizethat their needsspanthe entire
gamut of human failings. The well springs of
misbehaviorreside in all the sevendeadlysins and
require differenttreatmentsfor different behaviors
and for different people - different measuresof
success. Without our active involvement, good
programsexplode when one graduatepicks up a
gun and holds hostagehis family or commits a
public crime. They are held to unreasonable
standardsof success. Would a cancerdrug that
increasesthe "cure"rate25% be removedfrom the
market becausesome still died? The criminal
justice systemis still driven by myths and lack of
researchmuchlike medicinewas at the turn of the
last century. It is time for a change.

Independence as a Dependent Defender

"Evidentlyhe did notwant a pith/ic defenderas he
washeardto saythat ‘a defenderwasworsethan
having no lawyer at all’." People v. Losinger, 50
N. W.2d137Mic/z 1951.

Having exploredthe attitudesheldby othersabout
our work, havingpeeredsomewhatinto the future
on how we will practiceand the continuingeffect
of raceandthe convergenceof religiousand moral
valuesin criminal law - what does it meanin real
terms?After all, oneof thebiggesthurdleswe face
is not only our imagewith the public, but alsoour
image with our clients.Are we really on their side?
Are we any good?Unlike theprivatebar, theydid
not choseus; they do not payusandtheystart off
not trustingus. In this light, the staffattorneythust
communicateto their client their undivided loyalty
- day in day out, casein caseout, anewwith each

client. It is hardenoughmaintainingthe reality of
independence,let aloneeffectively communicating
it to all our clients. But certainly if we lose our
independence,if we sell our soul, if we loseheart,
to be sure, our clientswill see it in our eyesand
hearit in ourheart.

As I see it then, the issuesremain the same. The
independenceof the criminal defense lawyer
remainsthe single mostimportantrequirementfor
our system. In Argentina they had words to
describehow the criminal defense lawyers were
persecuted - "Abogado desperacidos" disap
pearedlawyer. Gangsof paramilitarythugscame
in the night andtook the defenseattorneysaway.
Terror was usedto separatethe attorney from their
clients. They did not want them to representtheir
clients and if they did, they did not want it done
well. While we do not face that level of hostility,
the pressureon us to not do our jobs well is real
and present. The temptation to tell us that we try
too many cases,file too many motions, ask too
many questions, file needlessappeals,raise too
many issuesandwin too manycases?Onecounty
in Michigan wantedto stop assigningour office
for manyof the abovereasons.They wrote a letter
to theChiefJusticeaskingus to leavetheir County
and named 5 frivolous issues. One of the great
days in our office was when we won the last of
those issues.
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I differentiate the independenceof the attorney
from the program. The conundrumthat must be
dealt with is the fact that the programmust obtain
funding from the very governmentit challengesin
court. Moreover, it is performing at best an
unpleasant,though necessaryfunction. To fully
appreciate the difficulty, before Gideon and
Argersinger, only a handful of jurisdictions
provided appointed counsel in all cases. Why,
becauseit madeno senseto the fundersto do so.
Freecounselwas viewed as a charity not a right.
To this day and into the future, this tension will
continue. It is this reality thatprogramleaderswill
contendwith. To gain perspective,one needs to
look no fartherthanthechecksandbalancesof our
government itself The instinct to blot out or
control the oppositionis engraihedand only very
largeconstitutionalprotectionscancontainit.

Recognizingthis, even understandingit does not
make it go away. Eachnew election,particularly
with term limits, rewinds the tape. Much like
Sisyphusin Dante’sInferno, wearedoomedto the
endless,repetitive labor, pushingthe bouldernear
the top, only to loseit andstartover again.

Nonetheless,it is the role of leadership to be
persistent,to push for improvements,to educate
the new, and to testi& on substantivecrime bills,
correctionsbills and treatment bills - whatever
will advancethe processtowards a just, rational
responsiveandeffectivesystem.

By the 1970’s, two images of the defenderor
appointedcounselsharedequal billing: that of the
underpaid,overworked,burnedout or too young
hack, or that of the young, hardworking crusader.
In truth, many if not most systemshaveand had

both and everything in between. But this remains
true of all areas of practice, not just appointed
lawyering. The fact that the State pays both the
prosecutionand the defensemakesand continues
to make defender work unique. And places
defender"systems"in at bestan awkward posture
but in competition for funding at a distinct
disadvantage.

To be sure, otherbranchesand agenciesfrom time
to time experience similar dilemmas such as
wheneverthe Courts issue an unpopulardecision
that might seriously upset membersof the very

samelegislative body that also funds the Courts.
Understandingand negotiatingthat hazard is the
responsibilityof the defendermanagers. It is self
indulgentto rail againstthis reality andexplain all
failures as "political" or " the climate of the
times." The fact remainslong term successand
even survival of the program demandsthat this
reality be understoodand that strategiesmust be
developedthatcan be effectiveto assurethe health
of the programor thewell being of their clients.

But there is a danger. Obvious and palpable -

should the program sacrifice its independence?
Should unpopular strategiesbe avoided?Should
obviouslyguilty peoplenot be defendedto the nth
degree? Should defendants be plead that
"everyone knows" is guilty? Should hard
questionsofjudges,police, victims or children not
be askedto sparethe costandpain?In the abstract,
if asked the way I just did, all but the most
benightedwould answer"No!" But if the answer
is "Yes,"then what’sthe point?

The staff lawyerchoosesa strategythat the older
andwiser supervisorfeels will not work. Worse
the manager knows it will infuriate the,

__________fill

in the blank - governor, county
commissioners,chiefjudge etc.. The independ
ence of the staff attorney imperils the dependent
funding or good will of the office. A strategic
decision to benefit one defendantmay or often
definitely will negativelyaffect the otherclientsof
the office - either by creating a negativeattitude
aboutthe office or jeopardizethe funding andthus
hurt future clients.

The principle demandfor independenceremains
ethically and practically that of the attorney
providing the direct representationto the client.
The principle responsibility to cultivate the
dependent relationship is that of the system
managers.But unpopularstrategiesareonly oneof
many independencepressures. Too many cases,
taking too long for one case at the expenseof
others,usingtoo manyresourcesfor one client, or
the ultimate difference between private practice
and the assignedcouncil, the dichotomy between
who is payingtheattorney. Whereis the loyalty --

with the client or the paycheck?Again, defenders
are not the only attorneys in a third party payer
situation. Examplesof attorneysprovidedby and
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paid for by another are attorneys provided by
insurance companies, pre-paid plans, legal
services, etc? Also, if you are an attorney in
private practice and the parentsof the client are
paying, who calls the shots? Again, to understand
how our clients feel, - how do von feel about the
loyalty of an attorney provided by your insurance
company.Therefore, we know that the loyalty of
the staff lawyermust be to the client and that all
decisionsmademust be madeto benefit that client
- not the program. This said, what should the
managersdo if they believe that the attorney is
making a bad decision along with it being
unpopular and possibly detrimental to the
program?It is not that I havean answeror needto
answerthat questionin this article and I certainly
lack thetime.

What I havedescribedis our world. To be sure,
thereareother important concernsor examplesof
what 1 havedescribed. My point wasn’t to decry
them, though I am sorely tempted to do so. But
like the genius of our founding fathers,they saw
that therewas no system,philosophyor "ism" that
was perfect. Their governmentassumedthat the
inherentnatureof man would play itself out in the
halls of congress,courthousesand our very own
houses. My call to you is to do likewise.
Understandwhat we are and design and plan
accordingly.

For us to be effectivewe mustjealouslyguardthe
independencefor the lawyer in the courtroomand
work hard in the halls of government to gain
recognition as responsibleplayers. At times, we
must acceptthat the positions we take will anger
some,disappointothersor not be in our economic
self-interest. So it goes.

However, my experienceis that we have thought
about, argued about and seen much that the
legislatureneedsto know andour duty is to share
it - even if it is rejected. Over time, we will be
heard.

Defenders are leading the field in automation,
electronic filing, data sharing,court funding, new
sentencingsystems,bench-barconferences,bench
handbooks. They serve on constitutionalreform
committees, are active in virtually every bar
association,are running for office, joining the

judiciary and more,much more. In so doing, they
honorus all. But more importantly, foot by foot,
they gain more ground towards dispelling the
myth that we are inconsequentialor the "enemy."

In so doing, I believewe will contributeto making
the system better for everyone. While we can’t
always get what we want ... what we may get is
something far more important - making the
defendersmeaningful playersin thesystem.

As I tell my legislatorswhen I testilS’ "I havekids,
I am raising them in the sameneighborhoodsI
want the law under considerationto apply to.
What I am saying I am sayingbecauseit is right,
well reasonedand will work. It is not to be
dismissed as the idle thoughts of a college
sophomore." While I know, that as I get
tantalizingly closeto full partner,a murderoccurs,
a child explodeswith an assaultrifle, or there is an
electionandnew leadersget off that train from the
generalpublic and I must roll the boulder up the
hill again.

I only hope that theseremarksare not those of a
collegesophomoreandthat theyhelp some of you
be better defenders and leaders of the defense
communityby understandingwhy wefeel the way
we do.

JamesR. Neubard,StateAppellateDefender
Penobscott,Suite3300,645 Griswold
Detroit, Michigan 48226
Tel: 313 559-6847;Fax:313965-0372
E-mail: sado.detroit.Chief@SADO.org

James Neuhard of Detroit, Michigan has directed the
Michigan State Appellate Defender Office since 1972.
Neithardchaired the ABA’s Special Committeeon Funding
the Justice Systemwhich was charged with the highest
priority oftheABA to investigateand attack thesystemwide
crisis in frnding of the Justicesystem,pastpresidentof the
National LegalAidandDeftnderAssociation1987-89. He
servedas the ABA Bar Information Program RIP chair
from 1985-92and again in 1985. RIP provides technical
assistanceto local bar associations,courts, legislatures and
public deftnder program seeking ways to improve the
finding and delivery of indigent criminal deftnsa
representation. Jim was a memberof the ABA Special
Committee, The Constitution in a Free Society. which
publishedCriminal Justice in Crisis. Neuhardis oneof the
nation’s leading public deftnder/criminal justice system
thinkersand leaders, whoseleadershipspansa quarter of a
century.
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> Secretary Daniel Cherry, Justice Cabinet

I appreciate Mr. Neuhard’s effort at a frank
assessmentof the roles and responsibilitiesof
public defenders. The need for criminal justice
reform is manifest,but true reform will require
us all to reexamine our purposes and places
within the criminal justice system. There is
great value in continually reexamining our
respectiveroles, for real reform will undoubt
edly require some adjustmentsfor all of the
system’scomponents.

The role of the defense attorney and our
society’s treatmentof juveniles are issuesripe
for considerationas we reach toward reform.
Achieving the ultimate goal of a just, rational,
responsiveand effective system will require a
new commitmentfrom defenders.They must be
preparedto act as "counselors-at-law"andto be
an integral part of preventing recidivism by
helping their clients succeedon probation and
paroleinsteadof focusingonly on "winning" the
case. When a guilty defendantgoes free or a
juvenile in need of treatmentis put backon the
street, the crime victim, and in fact society, are
deniedjusticeandthereareno winners.

Reexamination of roles and purposes in the
justicesystemis a critical part of justice reform
and certainly part of what a coordinatinggroup
like the new KentuckyCriminal JusticeCouncil
can help to facilitate by creatinga neutral forum
for discussion. While I recognizethe needfor
the public defenderto play an independentrole

H

in representingthe best interestsof his or her
clients, the development of balanced and
systemic approachesto criminal justice issues
clearlynecessitatesthat the Public Advocate and
defensebar be players at the table. With the
belief that many of the issues we face in the
criminal justicesystemrepresentboth conditions
to manageand problems to solve, the public
defender needsto be part of the management
teamandthe solutions.

E. Daniel Cherry, Secretary
JusticeCabinet
Bush Building, SecondFloor
403 WappingStreet
Frankfort,Kentucky 40601
Tel: 502 564-7554;Fax: 502 564-4840
E-mail: dcherrymail.state.kyaLs

Dan ‘herry is Secretary of the Kentucky Justice
Cabinet,a position he hasheldsinceDecember/ 995.
As Secretary,he overseestheday-to-dayoperation of
several important departmentswithin the Cabinet:
Corrections, State Police, Criminal Justice Training
and Juvenile Justice. He is a graduate of the
Industrial College of the Armed Forces and the
National War College. Heholds a bachelorofscience
degreein mathematicsfrom Florida SouthernCollege
anda masterofsciencedegreein systemsmanagement
from the University of Southern Calfornia. He
completedhis servicein theAir Force with the rank of
Brigadier General

REFORM REQUIRES ADJUSTMENTS
FOR ALL OF Us
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THE !MPORTA4.NCE OF INTERDEPENDENCE
> Alma Hall, Ph.D., Chair, Dept of Communication Arts

Georgetown College

I applaudMr. Neuhard for titling his comments,The
Defenders-- As I SeeUs. Perspectiveis at issue here
so we needto be mindful of our vantage point. My
interest is in organizationalbehaviorand leadership
development, a view removed from Mr. Neuhard’s
front row but tempered by my observations as a
motherandmentorto a youngpublic defender.

The value of this article, as I see it, lies in Mr.
Neuhard’sability to raisequestions.As a developerof
leaders I finnly believe that if we ask the right
questions,the answerswill find us. Too fewof us are
willing to question when we do not have ready
answers.

I take issue,however,that Mr. Neuhardfailed to give
the notion Of interdependencea fair hearing. Even he
admits that the conceptbecame"orphaned."It appears
that Mr. Neuhard cast independenceat one end of a
continuumand lumped interdependence/dependenceat
the other. It appearsthat he did so becauseof his
exaggeratedconcernfor the imageand role identity of
thedefender.

Interdependenceis a greaterconcept than the feared
"dependence."It implies mutual depen-dencewithin
the system. For example, within the criminal justice
systeminterdependenceimpliesthat the judge will rely
on the defensewho relies on the police who relies on
the judge who relies on the prosecutorand so forth.
What is it that everyone relies on? They rely on
professionalism.Being interdependentdoes not imply
that the defenderwill "bend to the pressuresfaced
daily’ or "turn your efforts awayfrom thebest interests
of yourclient."

Mr. Neuhard’sargument that the independenceof the
attorney can be differentiated from the program also
causesme pain. There is truth to the notion that the
higher you go in an organization, the broaderyour
perspective must be. However, Mr. Neuhard’s
acceptancethat the "program" can be interdependent
becauseit must obtain funding is just simply outdated.
Organizational[programs]do not exist "out there" to
supply bullets and beansand whateverelse is part of
the old Army adage. Organizations are us. If the
program is interdependent,we are interdependent.If
we are independent,theprogramis independent.

I also hopethat Mr. Neuhardwill think longer on his
characterizationthat the loyalty of thestaff lawyer and
the programare at odds. In my opinion, the issue of
loyalty is central to the discussionhe ahs undertaken
here. I think he does needto answer that question
becausethat answer likely reveals the essence- the
veryself- of thedefender.

The reasonthat I supportpersonaldevelopmentrather
than skills developmentfor leadershas to do with the
leader’s needto gain an outside perspective.I know,
however,that he or she must first discover a "self’ -

we must know who we are - in order to be able to
reflect and to seefrom a global perspective.Discovery
of the self occupiedmost of the classicalphilosophers
and may not catch on with overworked public
defenders.It might representa worthwhile pursuit!

Overall, Mr. Neuhard does leave on an encouraging
note. He heraldsdefenders’accomplishments:"[They]
serve on constitutional reform committees...[are]
active in bar association...run for office, join the
judiciary..

In my opinion, these behaviors evidence
interdependent- and servetheir clients well.

Alma Hall, PIED.
Chair, Departmentof CommunicationArts
GeorgetownCollege
Tel: 502 863-8148;Fax: 502 868-8888

their

Alma Hall, Ph.D., receivedher degreeat Vanderbilt
University in EducationandHumanDevelopmentwith
a concentrationin organizationand leadershipstudies.
Her dissertation was Reflections: The Images and
Storiesof WomenLeaders.She hasa MSWfrom the
University ofLouisville. Sheis Chair andteachesin the
CommunicationDepartmentat GeorgetownCollege in
Kentucky. Shedoesprivate consulting designing and
providing communication, team building and
leadershipskillsfor corporate,non-profit andbusiness
development.
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INTERDEPENDENCE MINIMIZED
>- Ernie Lewis, Public Advocate

Jim Neuhardhas consistently
defender community’s most
provocativeleaders. He does
this article.

I havea few commentsin responseto the article,
mostly in agreementwith Jim.

* Jim truly understandshow fragile is the
right to counsel. He describesthe tremendous
pressures criminal defense lawyers and
particularly public defenders feel as they
represent too many unpopular clients in too

many cases before the same courts. He
understandsfurther how insidious the pressures

are, how some of the criticism not only is
externalandexpected,suchas criticism from the
bench,prosecutors,or the police, but how some

of the pressureto avoid zealousadvocacycan

comefrom family, other membersof the office,

otherclients, or evenwithin.
* Jim describesthe fascinatingnature of
the checks and balancesthat is our system of
government,and further demonstrateshow the
systemoperatesin the criminal justice context.
We truly are ambivalent as a people: we are
suspiciousof governmentwhile atthe sametime
we want governmentto makeussafe andsecure
from those who commit crimes. Jim artfully
demonstrateshow criminal defense lawyers
operateas checks and balancesworked into the
fabric of our government.
* Jim is right on target in describinghow
important the funding of indigent defenseis to
the healthof the system.If the right to counselis
to continueto operateas a check on the powerof
government,then it is vital that the systemto
provide counselto the poor accusedis funded
sufficiently. This means that the funding
authority must fund public defendersat the same
time the police and prosecutorsare funded, and
at the sametime new laws are passedwhich are
going to increasea defender’s caseload. This

meansthat low-bid contractsmust be minimized

and seenfor the threaton quality that the ABA,
NLADA, and NACDL have described. This
meansthat defendersalaries, which are far too
low in Kentucky, must be raised to be
reasonably equitable with prosecutors. This
means that unethical caseloadswhich threaten
the quality of individual representationmore
thanany other pressuremustbe reduced.And it
means that we must enable experiencedand
zealousdefendersto pursuepublic defenseas a
careerrather than a stoppingpoint to a career.
The extent to which we accept the public
defender’s plight, that of the burned-out, low-
paid, young lawyer on his/her way to a private
career,is the extent to which we underminethe
role of the right to counselin our system.
* Jim correctly states that the independ
enceof the criminal defenselawyer is the most
crucial part of the criminal justice system. That
is onehallmarkof our system.
* Jim minimizes too much the role of
interdependence.Many of the problems of the
public defenderhaveoccurredbecauseit is easy
to isolate the "other," the "alien," the "un
known." As long aswe remainon the outsideof
our communities,our bar associations,criminal
justice committees and task forces, it will be
easy for decision makers to criticize us, to
underfund us, and to ignore us. While Jim
certainly recognizes the importance of
interdependence,I believe that it stands with
independenceas a co-equal value. Only if the
independentcriminal defensebar is at the table
whenimportantdecisionsaremadewill manyof
the problemsof public defensebe minimized or
solved.

Ernie Lewis, Public Advocate
Departmentof Public Advocacy

been one of the
thoughtful and

not disappointin
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THE ROLE OF DEFENDERS
REPRESENTING CHILDREN

> Valerie Salley, Kentucky Youth Advocates

Jim Neuhard’s predictions for changes in the
21st century regarding the role of public
defendersin juvenile casesaccuratelyreflect the
inconsistencyof the public’s imageofjuveniles
-they are too immatureto enterinto contracts,to
marry, to vote, but increasingly we hear
demandsthat juvenilesdo "adult time for adult
crime". As Mr. Neuhard points out, the shift
from a rehabilitative focus to a punitive one in
the area of juvenile justice is in large part
influencedby a distinction drawn betweenthose
thought of as bad kids and thosethoughtof as
our kids. In contrastto our own children, the
bad kids are often economicallydisadvantaged,
at-risk youth who have alreadybeen introduced
to the systemvia child protectiveservices,and
often those in need of intensive services to
address a myriad of psychological and
educationalissues.

The point that Mr. Neuhardmakesis that when
our children want to enterinto contracts,marry,
consentto sex or drink alcohol, we prohibit this
as a form of protectionbecausewe believethat
they lack the ability to makethosejudgments.
Yet, the public pushesto hold "other people’s
children" personally responsible for poor
judgmentto the degreethat an adult would be
held accountable.I believe that his point is on
the mark. The idea that young people in
communitiesor families unlike our own needto
be fixed with harsher penalties is pervasive.
This mindset can contribute to more punitive
decisions made by prosecutors,judges, and
juries alike, a fact which poses difficult
challengesfor juvenile defendersas theypresent
their clients’ cases.

As Mr. Neuhard explains, it is important for
public defendersto recognize that our public
policy is moving toward the elimination of
juvenilejustice as a separateareaof law, to that

of viewing juvenile offensesas adult crimes. I
think that it is essentialfor public defendersto
incorporate this recognition into their legal
defenseof juveniles. This trend is fueled by
media accounts of sensationalizedcrimes and
politicians’ portrayalsof teenagersas the enemy
of the day. The bestdefenseof juveniles must
both debunkpopularmyths aboutjuvenilesas a
group, and include information about the
individual child’s capacity to form criminal
intent. The ABA has statedthatjuvenile defense
attorneys need more that strong legal skills.
They need to gain expertise in mental health,
child development,and specialeducationissues
in order to adequatelyconveythe needsof their
client to the court.

White it is true that much public perception
about the role the public defender plays is
negative, in that many think that public
defendersare apart of the problemof increasing
crime rates and reduced public safety, this
perception has been linked historically to the
defense of adults. Juveniles were different.
There was hope to rehabilitate them, and their
defenseattorneysplayed a quasi-socialservice
role in guiding courts toward specific rehabilita
tive measures.And yes, the juvenile defender
was thereto ensurethat due processand a fair
hearingwere provided. With the emergenceof
the "adult time for adult crime" mentality, the
public’s image of juvenile defensealso may be
deemed antithetical to ffie public good. If
juvenile defenders are assailed for their
representationof youth, it may become more
difficult for them to maintain the independence
needed to vigorously represent youth. For
juvenile defendersto truly maintain independ
ence, they should defendyouth with as much
diligence as they defendtheir adult clients. To
do so, they should assesswhat is in the best
interest of the client, focus on the applicable
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law, listen to the client, and work toward
integratingthe specific needsof their clients into
their defense.

While advocates, including public defenders,
must work againstthe tide of demonizingyouth
at the costof their futures,public defendershave
a particularly significantrole to play. Who better
to know how judicial rulings and prosecutorial
policies are affecting this group of "other
people’s children" than their lawyers? Who
better than juvenile defendersto inform the
public debateon this issue?Juvenile defenders
have keen insight into what effect the interplay
between juvenile law, criminal law, and
constitutional law haveon youth in Kentucky.
For this reason,juvenile defendersshould work
for improvementsin the juvenile system and
substantivecriminal law by educatinglegislators
andpolicy makers.While Mr. Neuhardspeaksto
the public perceptionof public defendersas a
part of the problem, there are many who
recognizethat theyare a part of the solution. In
fact, theyare thevoice, for both individual

young people and youth as a group, that is
neededas we face ever changingpolicies in the
juvenilejustice arena.

Valerie Salley, SeniorPolicy Analyst
Kentucky Youth Advocates
2034 FrankfortAvenue
Louisville, Kentucky 40206
Tel: 502 895-8167;Fax: 502 895-8225

Valerie Salleyis currentlyseniorpolicy analystat
Kentucky Youth Advocates.A private, non-profit
organization, KentuckyYouthAdvocatesactsasa
voice for disadvantagedyouth by advocating
public policiesand laws that ensureopportunities
for all youth. She is a 1990 graduate of Berea
C’ollege and 1995 graduateof the U ofL. School
ofLaw. Shehas seniedas assistantcounselfor
the Cabinetfor Families and Children, working
in the areas of child protection, adoption and
foster care, and adult protection and
guardianship.Salley also workedat the Legal Aid
SocietyofLouisvillefor 4 yearsasa paralegal in
its VolunteerLawyersProgram. U

JP. . .thelegal cartoon,by David Carter. This cartoonhasbeenreprintedwith permissionoftheauthor.
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MARK. J. STANZIANO ELECTED
TO LEAD KACIIL ORGANIZATION

Somersetattorney,Mark J. Stanziano,took over
the leadershipof Kentucky’s foremost criminal
defenseorganizationat the annual meeting of
the Kentucky Association of Criminal Defense
Lawyers on November 13, 1998, in Louisville.
At the meeting, Stanzianowas elected to the
presidencyof the KACDL and succeededDavid
R. Steele of Covington who had servedas the
group’s presidentfor the previousyear.

The Kentucky Associationof Criminal Defense
Lawyers is a statewideorganizationmadeup of
criminal defenseattorneys;both from the private
bar and the various public defender offices
aroundthe state. Its purpose is to foster, main
tain and encouragea high standardof integrity,
independenceand expertise among member
criminal defenseattorneys, to strive for justice,
respectanddignity for criminal defenselawyers,
defendants,and the entire criminal justice sys
tem consistentwith the constitutionalrule of law
in Kentuckyand the UnitedStates.

As he took office, Stanzianoset forth his goals
for the upcoming year in remarks made to the
attendeesat the annualconference.Thefull text

of Stanziano’sspeechfollows Stanzianolisted
as a top priority the unification of the private
andpublic criminal defensebars in Kentucky as
a way to bring positive change,and to improve
the public’s perceptionof criminal defenseattor
neys, in particular,and the criminal justice sys
tem, in general.

In addition, Stanzianoviewed his obligation to
appoint KACDL membersto the standingcom
mitteesof the newly-formedKentucky Criminal
Justice Council CJC, on which Stanziano
servesas a voting member,as an importantstep

toward making the voice of the citizen-accused
heard in the highestlevels of stategovernment.
He appointed DeannaDennison of Covington,
Samuel Manly of Louisville, Kathryn Wood of
Somerset,andDavid Steeleof Covington to CJC
committees on Alternatives to Incarceration,
Drug Policy, JuvenileJustice,and Police Issues,
respectively.He hastwo more appointmentsto
make which, he expects,to be madewithin 30
days.

The inclusion of the criminal defensebar at the
table of public debate on the criminal justice
issues now facing Kentuckiansis a major step
toward bringing fairness and sanity into a dis
cussion which has been skeweddangerouslyto
the right in recentyearsby politicians more con
cernedwith knee-jerk and gut-level appealsto
"law and order" than with a balancedapproach
to improving the criminal justice systemfor all
the citizenry. Stanzianosaid, "It is incumbenton
myselfandevery KACDL memberappointedto
serveon the CJC committeesthat we not be shy
or timid in making the voice of the citizen-
accusedresonatein Frankfort. Though we are
terribly outnumberedon the Council itself, and
its attendantcommittees,by personswho rank
the continuedprotection of the rights of the citi
zen-accusedas least amongthe priorities of the
Council, we must be sure that no memberof the
Council forgets the overarching importanceor
the timelesswisdom and fairnessof the Consti
tution andthe Bill of Rights."

The criminal justice system in Kentucky and
America is chargedwith determining the legal
guilt of citizenswho are accusedof havingvio
lated one or more of society’s criminal prohibi
tions. In its current form, it is barely able to do
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that. The systemwill neverbe able to accurately
assessand deal with actual guilt. Most impor
tantly, thereis no possibleway underour current
governmentalstructure that the issue of a per
son’s moral guilt can be dealt with fairly or ef
fectively. While substantiveand system-wide
changesdo need to be made - there is much
room for the improvementof the currentsystem
- shreddingthe Constitution is not the first step
on that importantjourney.

Lastly, Stanziano called for more intra
dependenceamong the criminal defense bar;
extolling the membershipto work more closely
together on a day-by-day and a case-by-case
basis in order to better representtheir clientsand
to tell their clients’ storiesin such a way as to
makethem understandableto an alreadyskepti
cal andfearful public.

Unlessand until the criminal defensebar joins
togetherto speakwith onevoice, strong anduni
fied, it will be difficult for criminal defenselaw
yers to improve their standing in Kentucky’s
communities. In order for the KACDL to con-

vince a public that has grown weary of "the
rights of criminals," who are "getting off on
technicalities," because of "scummy defense
lawyers" to understandthe vital importance
criminal defenseattorneysplay in the American
system of justice, it will be necessaryfor the
KACDL to increase its growing membership
andto take our messagesof innocence,forgive
nessandlove to every areaof the state in a uni
fied effort to changepublic opinion for thebetter
andgivenew meaningto long-standing,but now
endangered,constitutionalprinciples such as the
presumptionof innocence,the right to counsel,
andthe necessityof proof beyond a reasonable
doubt before depriving a citizen of their prop
erty, freedomor life.

Stanziano reiterated the remarks that former
presidentSteelemadea year earlier, "our asso
ciation has importantwork to do if we are to
makethesegoalsa reality in our lifetime."

Contact Linda DeBord. Executive Director

KACDL, at 502 243-1418.for KACDL mem
bership information.

KACDL: WHERE ARE WE GOING
> Remarksof PresidentStanzianoat the NovemberII, 1998 KACDL Annual Conference

Who areyou? Who arewe?

Whatareyou? Whatare we?

Why do you do this work? Why do we do this
work?

We are gunslingers. Shootists. Mercenaries.
Soul-less,heartless,God-less fiends who only
care about criminals’ rights and who would
rather see a guilty person placed back on the
streetwherehe’s going to "do it again"than to
see justice done. We are the Devil, that rotten
son-of-a-bitch or, if one is trying to be politi
cally correct, that rotten bitch. We have had the
ills of the society ascribedto us as if we were
some sort of modemday Pandorawho opened

up the box and allowedall the evils to be loosed
upon the unsuspectingworld.

We live with thesecharacterizationsand char
acter assassinations,secure in our own minds
that we are nobly doing what is right, what is
just, and what is necessary.In our hearts, of
course,we know that those who would demean
the work we do are the oneswho would gratui
tously trade the freedom of others for the illu
sion of their own personalsecurity.They are the
ones, the modem day "party members," who
sacrificethe poor, the illiterate, andthe different,
upon the altars of uniformity, expediency,and
order.

Yet, the dichotomy between "them" and "us"
remains. Although we know what we know in
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our own minds, so do they. And, like two ships
that passeachother in the night, we can seeeach
otherslights hut cannot makecontactbecauseof
the depthsof the watersbetweenus.

We have lost touch with those classic values
which once madeus great; which once made its
respectedwithin our communities; and which
helped us to remain dignified in the face of the
adversity that sometimesaccompaniesour in
volvement in the most reprehensibleof causes.
We have forgotten about honor, courage, and
truthfulness.We haveforgotten to set our sights
on the future and to strive for the promise that
the future holds. We have stagnated,wallowing
in the victories of our brothers and sisters in
times long since forgotten, and lamenting our
Quixote-like existence; complaining that all
thereis left to do is joust with windmills.

But what we needis not a Holy Grail. We do not
needto drink from the cupof eternalknowledge
to understandthat it is we who have failed to
keep up with the changingworld. We, who feel
not the least ashamedof standingup andspeak
ing on behalf of an individual accusedof the
most horrific crime, have shamefullyremained
silent when it came time to speak-upfor our
selvesand our rightful and essentialplace in our
systemof criminal justice. And, for our silence,
we have beenrewardedwith the contemptof a
nation.

Who arewe?Why do we do what we do?

The KACDL, has been too quiet, as well.
Though individuals in the KACDL have acted
with the utmostcourage,at times, andon diverse
occasions,we havenot beena unified force or a
united voice for meaningful changewithin our
great Commonwealth.We havesat back and let
opportunitiesslip by like the wind that blows
through our hair on a warm summer day. This
trend must end. Now. Forever.Unlesswe slide
complacentlyinto the oblivion of insignificance
and obscurity, we must begin to take chargeof
our own destiny.The will to act is at hand andI
am issuing a call to armsto all of you, and to all
of our brothersand sisters,to helpme begin to

makethe changesthat will help restorethe pub
lic’s belief in the necessity and importanceol
what we do.

Who arewe? What arewe?

We are sonsand daughters.We are mothersand
fathers.Grandmothersand grandfathers,some..
We belong to the PTAs. We enjoy smiling,
dancing,good food and drink. We are neighbors
and friends. We have hobbies and past-times.
We root for onesportsteam or another.We wor
ship at onechurchor another.We live. We love.
We laugh. We cry. We are no one in particular
and,yet, weareeveryman. We are usand,at the
sametime, we are them.

Still, somethingsets us apart from those self-
centeredand compassionlesspeoplefrom whom
we hearsomuch. We careaboutour fellow man
and woman. We strive to tell the stories of our
clients - stories of a lifetime of pain, of a mo

ment of casual indifference,of an instantof un
controllable rage to a generally uncaring and
unfeeling world. We, who have no reason to
love thosewho are universallydespised,choose
to love anyway. We give of ourselves,our time,
our talent, in some cases,our treasureto help
thosewho seemto be longpasthelping. We lend
our brains to the scarecrows,ourheartsto the tin
men, and our courageto the cowardly lions
whom we are chargedwith helping.

We rarely receive remuneration in an amount
which fully compensatesus for all we havedone
for theseunfortunates.In the caseof public de
fenders,we receivefar lessthan anything which
even remotely approachesfair compensation.
And, we chooseto love nevertheless.Despitethe
personal, professional and physical costs the
giving of this love sometimeextracts from us,
we continueto choosethe narrow,uphill path of
light and love over the wide and flat road into
the darkness.

The time is now to makeour communitiesaware
of who we are, what we do, and why we do it.
The KACDL mustbe a leaderin this effort. The
KACDL must be a full-time partner with each
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and every memberand must seek to form part
nerships with those criminal defensepractitio
ners who are not yet members.Together, the
private criminal defense bar and the public
criminal defense bar must ally themselvesto
gether to stand as one voice, one unified crimi
nal defense bar with one voice, for positive
change.

Over the coming year, I will dedicatemyselfand
my office to making this unification happen,to
making ourvoice heard, to helping our member
ship tell OUR story to the public.

Along those lines, I have appointed Deanna
Dennison,Sam Manly, David Steele,and Kath
ryn Wood to serveas my surrogateson the vari
ous committeesof the Kentucky Criminal Jus
tice Council.Together,we will makeourcollec
tive voice heardin the highestlevelsof our state
governmentand we will work to makesure that
the changeswhich are inevitable in our criminal
justice system remain grounded in the fairness
andtimelesswisdomof our Constitutionandthe
Bill of Rights.

I havechargedour various KACDL committees
with reinventing themselvesandbecomingmore
pro-activeby energeticallyrecruitingnew mem
bersand making surethat thesepeoplearecalled
on regularly to help with the work of the com
mittees. I have appointedtwo new committee
chairpersons,GeorgeSornbergerand Rob Sex
ton both long-time public defenders,to head-up
our very important Educationand Rules Com
mittees,respectively.

I have asked Linda DeBord, our executive di
rector, to have committeesign-up sheetsavail
able to you all day todayso that you can volun
teer to help us makethis vision a reality. Many
of you have already signed up for committee
work. I haveevery confidencethat your talents
will be utilized in the coming months.

In the upcomingyear, we will take our message
from the mountainsof EasternKentucky to the
banksof the Ohio River in the west. From the
light of the cities in the north to the poverty of

the lands in the south. And, we will move eve
rywhere in between.We will make more use of
pressreleasesandwill take the time to recognize
our memberswho are so giving of themselves.
We will marketourselvesandourcause.

I will make myself available to speak locally
across the state whenever I am asked by a
KACDL member who is able to find a fortune
for our messageto be projectedupon the minds
andinto the heartsof our fellow Kentuckians.

The Board of Directors and the Officers of the
KACDL will standready to assistany KACDL
memberanywherein this state who wants to use
his or her best efforts to bring our messageof
fairness,compassion,and equality before the
law for the citizen accusedto a public willing to
listen.

When a ICACDL member has success,every
member should hear about it. We all need to
know that we are not alonein the fight. There
fore, the staff at my office will begin the year-
long processof collecting your successstones
andcatalogingthem for quarterly publication in
ournewsletter.

Lastly, but by no means least, we are going to
strive to be of more help to each other in the
practiceof law on a day-to-dayand a case-by-
casebasis.For too long, each of us has been as
the lone wolf in the forest. We have scavenged
and foraged on our own; forced to be satisfied
with small game, nuts and berries for our sub
sistence.No more. We are going to begin to
hunt as a pack. There is strength in the pack.
There is camaraderie.There is support.We are
through going hungry when thereis plenty. To
gether,we will enjoy the spoils of a hunt where
we can makecaribouand elk, insteadof canon,
the target of our team efforts.Our bellieswill be
Fill. Our spiritswill soar.

For a year, I get to be the king of the world. Join
with me and there shall be an abundantfeast.
Thank-you.
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1997-1998KENTUCKY DEFENDER CASELOAD
REPORT AND ANALYsIs: $183 . ER CASE

> Ernie Lewis, Public Advocate

The 1997-1998 July 1, 1997 - June 30, 1998
Final KentuckyDefender CaseloadReport No
vember 1998 has been completed.DPA man
agementis studyingthe figures for use in man
aging our agency, for staffing, and for deter
mining needs.A completecopy of the Report is
found at http://dpa.state.kv.us/iibrary/caseload.htnil. As
I look at the Report, I havetheseobservations:

* DPA continuesto be the lowest fundedpub
lic defenderagencyin the nation. DPA rep
resentedover 100,000people at $1 83 per
case,and at $5.09 for every Kentucky citi
zen. Theseare astonishingfigures. This in
cludesnot only all casesin district court, but
the complex child sexual abuse trial, the
capital trial, the capital appeal and post-
conviction case. Viewed from a fiscal pos
ture, the taxpayersof Kentucky are being
well-served by the Department of Public
Advocacy and its public defenders. How
ever, Kentuckyneedsto do better. The pri
mary reasonswhy the cost-per-casefigure is
so low is that public defendersin Kentucky
carry caseloadswhich are too high, andthey
arepaid salarieswhich are too low. Most de
fenders in Kentucky openedmore than 400
casesper year, andtheywere paid at the en
try level at $23,000+ per year. While this
keeps the cost-per-casedown, it threatens
the quality of servicesbeing delivered,and
in too many casesdrives dedicated hard
working lawyersaway from beingpublic de
fenders.

* 101,210poor people chargedwith or con
victedof a crime or a mentalstate thatcould
haveresultedin their confinementwere rep
resented by Kentucky public defenders.
This is where the rubber meets the road.
The promise of Gideon was realized over
100,000timesin Kentucky in 1997-1998.

* Kentucky is fortunate to have a statewide
controlled and managed public defender
system.Thereare stateswhich spenda great
deal more thanKentucky which do not have
the ability to provide comprehensivepublic
defender services to their citizens. I am
aware of stateswhich cap capital casesat
$1000per case,and othersthat are unableto
provide public defenders for misdemean
ants, all of which spendmore per casethan
does the DPA. The figures cited in the FY
98 Final DPA Caseload Report include all
of the money spent on public defender
services, including administration. To be
able to provide a public defenderto an indi
vidual client, andto administerthe systemat
the sametime, for $183 per case, is quite an
accomplishment.

* Defender caseloadhas stabilized. This is
welcome news after years of rising
caseloadswhich affectedpreviousefforts at
lowering individual attorney caseloads. In
1996-1997,DPA represented103,209cases.
This declined in 1997-1998to 101,210, a
decline of .9%. At the trial level, the
caseloaddropped from 96,484 to 93,238,
again a .9% drop. The primary decline oc
curred in Louisville and Lexington,which is
consistent with the nationwide trend of
dropping crime ratesin our major urban ar
eas. In Louisville, 31,146 cases in 1996-
1997 dropped to 27,899 in 1997-1998. In
Lexington, 10,119 cases in 1996-1997
dropped to 8,596 cases in 1997-1998. The
casesin the remainderof the state actually
went up between1996-1997and 1997-1998.

* Total funding-per-case,including at the trial
level, is up from the previousyear. In 1997-
1998, the total funding-per-casefor DPA,
that is adding trial and post-trial costs to-
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gether,went from $161 in the previousyear
to $183.

* The trial level funding-per-casefor full-time
delivery and part-time/contractdelivery is
similar. In 1996-1997,the funding-per-case
for frill-time offices was $132 per case,
comparedto $109 per case for part-time
lawyers. In 1997-1998,the Fill-time method
cost$152 per case,comparedto $139 for the
part-timemethod. Experiencehastaughtus
that when a full-time office is established,
caseloadskyrockets, indicating that one of
the hidden costs in the part-time method is
the unrepresentedindigent. Experiencehas
alsotaughtus that one of the only waysthat
the part-time methodhasbeen ableto con
tinue is for private lawyers to contribute
considerablepro bono resourcesto the de
fense of indigents. Part-time lawyers in
Kentucky are simply not being paid even
their overhead,much less what they charge
their private clients. It has been a goal of
mine to eliminatethe disparity betweenthe
two methods.We arecloseto thatgoal.

* DPA is spending$7,470 for every in-house
appeal,and $919 for those appealshandled
by the of-counselprogram.DPA’s Appellate
Branch representsall Kentucky Supreme
Court cases, while distributing most Ken
tucky Court of Appealscasesto a groupof
12 part-time contract appellatepublic de
fenderscomprisingtheof-counselprogram.

* DPA represented6,516 casesat the post-
conviction level last year at a cost-per-case
of $176. The funding for post-conviction
services has not kept pace with the bur
geoninginmatelevel. Fundingwas sought
in 1998 for post-conviction services for
ClassD felons held in countyjails, but this
was not accomplished.

* DPA is spendinga great deal on the death
penalty. 86 capital cases were opened in
1997-1998at the trial level, excluding Jef
fersonCounty, for which we hadno separate
report. DPA spent $1 0,000+ per year for
eachof its 26 capital post-convictionclients.

DPA spent $834,900 on the Capital Trial
and Capital Post-Conviction Branches in
1997-1998. DPA’s full-time offices, Lex
ington, and Louisville all spent untold re
sources on representingcapital clients in
1997-1998 outsidethe spendingof the two
specializedcapitalbranches.

* 92% of the caseloadhandledby DPA was at
the trial level.

* 76% of the trial level caseloadwas handled
by fUll-time attorneys.

* 24% of the appellatecaseloadwas handled
by Fill-time attorneys.

* 18% of the caseloadinvolved juveniles.
DPA handled18,739juvenile cases.

* The Juvenile Post-Disposition Branch
opened909 cases,including 324 fact cases,
261 duration cases, and 324 conditions
cases.This was done at a funding-per-case
of $445.

* The funding-per-caseat the Post-Trial level
was$394.

* 2%, or 2502,of the casesinvolved involun
tary commitments.

* Projectedcaseloadsfor individual lawyers
for 1998-1999will be more reasonablethan
they have been in the past. The open cases
per lawyer in the full-time systemwas 524
in FY 95, 473 in FY 96, and 516 in FY 97.
In FY 98, thosecaseloadswere480 per law
yer. If caseloadremains stable, the open
casesper lawyer will go down to 449 in
1998-1999. National standardshave long
established400.misdemeanors,150 felonies,
and 200 juveniles as a full trial level
caseload. Kentucky’s caseloadshave long
exceededthese standards. However, with
more resources being available to Ken
tucky’s public defenders,andwith caseloads
stabilizing,we aremoving in the direction of
havingcaseloadsmore in line with national
standards.
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* Projectedcaseloadsfor individual attorneys
in Lexington and Louisville also have be
comemore reasonable.In FY 96, caseloads
for individual Louisville lawyers were at
707. This moved up to 724 in FY 97. In
1997-1998,however,caseloadsmoved back
down to 700. In FY 1998-1999, with
$300,000in additional resourcesbudgetedin
the 1998 Legislature, caseloadsshould be at
579 per lawyer in Louisville. This is the first
time in my memorythat’caseloadsin Louis
ville have dropped below 600 per lawyer.
Likewise, in Lexington in FY 96, lawyers
thereopened573 per lawyer. This movedup
to 632 in FY 97. However, in 1997-1998,
this moved down to 545. Projected
caseloadsfor 1998-1999with the $200,000
in additionalresourcesin Lexington are485,
the first time in memory that the caseloads
droppedbelow 500 per lawyer.

* 882 caseswere openedby DPA investiga
tors in 1997-1998. This figure doesnot in
clude Louisville and Lexington investiga
tors. This means that a small minority of
caseswere investigatedby a Fill-time inves
tigator. I am awarethat in our offices, in
vestigatorscan only be assignedto serious
felony casesandto caseswith a high possi
bility of going to trial. This contrastsdra
matically with the goal expressedin the
NLADA Standardsof every casebeing Filly
investigatedprior to the entry of a plea or
otherdisposition.

* Funding per case in Warren and Daviess
Counties remained far too low in 1997-
1998, $111 and $70 respectively.In DPA’s
Plan 2000, both countieswill be coveredby
a full-time office during the biennium,
which will feature considerably more re
sourcesgoing into these two high caseload
counties.

* DPA continued in FY 98 to receive only
2.61% of the criminal justicebudget.This is
the real story behindthesecaseloadfigures.
Only 2.61% goes to indigent defense.7.8%
goes to prosecutors.More money goes to
criminal justice training, 3.63%, than to in
digent defense.9.8% goes to juvenile jus
tice-over4 times that going to indigent de
fense.37.9%goesto Corrections.

* The FY 98 Final DPA CaseloadReport
highlights the importance of the collection
of thorough, accurate,high quality data. I
rely a great deal on data, from making
staffing decisionsto planning future budg
ets.The Finding authoritiesin Kentucky de
serveto havehigh quality data from DPA. I
encourageall public defenders and their
staff to commit to doing their part to ensure
that the figures upon which we rely, and
which we presentto the GeneralAssembly,
areof the highestquality.

The real story here is not one of Finding per
case,nor of lowering caseloads.Rather,the real
story is that a greatdeal of] ustice is being deliv
eredin a high quality way by Kentucky’s public
defenders.We do this in a state with an 18%
povertyrate. We do this in a statewith immense
socialproblems.

Thank you to all of Kentucky’s part-time and
full-time public defendersand their staffs for
making the Constitution work every day of
1997-1998.

ErnieLewis, Public Advocate*
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KENTUCKY DEPARTMENT OF CoRREcTIoNs
> Doug Sapp,Corrections Commissioner

The Kentucky Departmentof Corrections will
be expandingthe segregationunit at the state’s
only maximum security institution, the Ken
tucky State Penitentiary in Eddyville. The ex
pansion will allow penitentiary staff to more
safely manage the most aggressive,assaultive
inmatesin the Kentucky correctionssystem.

Currently, the segregationunit at the peniten
tiary houses156 inmates. The unit, originally
designed in the 1880’s, and renovatedin the
early 1960’s, hasproven inadequateto housea
certain segmentof the inmates located in this
unit.

All of the inmates are housed in segregation,
following a due processhearing, for violations
of institutional rules. However, there are those
inmateswithin this unit who have continuedto
assaultinmates and staff, set fires on the unit,
andbeendisruptiveto daily operations. Because
of their behaviorthey have been assignedto a
separateset of cells within the unit so staff can
morecloselymonitortheir activities.

Unfortunately, these20 cells, and the unit as a
whole, were not designedto houseinmateswho
constitutesuch a seriousthreat to other inmates
andstaff Lastyear alonethe penitentiaryexpe
rienced73 assaultson staff and 44 assaultson
other inmatesin the unit. Many of the inmate-
to-inmate assaultswere the result of inmates
having to exercisetogetherin areasnot specifi
cally designedfor that purpose. The design of
this 100 year old cell block hasnecessitatedthe
constructionof the new 50-bedexpansionto the
segregationunit. Its designwill enhancesafety
for both inmatesandstaff.

The new segregationunit has yet to be designed,
however,preliminaryplans call for a unit which

will be constructedto meet the standardsas set
forth by the American CorrectionalAssociation
for segregatedhousing. It will includeimproved
fire safety features,individualized inmate exer
cise areas,and smaller living units to allow for
improvedstaff supervision.

One of the frequentmisconceptionsconcerning
segregatedhousing is that the purposeof these
units is to eliminateall contactbetweeninmate

and staff. To the contrary, this unit will allow
for continuedinmateandstaff interaction. As is
current practice,regularroundswill be madeby
security staff, as well as, frequent visits by
medicalandprogramstaff However,the design
of the new facility will reducethe potential for
physicalabuseof thesestaff.

Although the new unit will havemanyenhanced
security features, the procedurescurrently in
place at all Kentucky correctional institutions,
which govern the use of force and restraints
when dealing with inmates,will govern the op
erationof thenew unit as well.

The length of an inmate’s assignmentto this
unit will be determinedby departmentalpolicy
and their behavior: Periodic reviews will be
conductedto evaluateeach inmate’sadjustment
with the ultimate goal beingto return them to a
lessstructuredenvironment.

One frequently expressed criticism of segrega

tion units is that they housedisruptive but men
tally ill inmates. Kentucky has addressedthis
issueby opening,on September1, 1998, of this
year,a newly constructedmentalhealthhousing
unit at the Kentucky State Reformatory.This
unit is supplementedby an extensive mental
healthprogram already in place at that facility.
What the new mentalhealthunit hasallowedthe
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departmentto accomplish is somewhatunique
when comparedto other correctionalsystemsin
this country. This unit housesinmateswho may
have previously been classified to segregation
units becauseof their violent nature. Despite
their sometimesdisruptive behaviorwe are pro
viding intensive mental health treatment for
theseindividualswithout housingthem in a seg
regationunit.

The Kentucky Departmentof Correctionswas
progressivein requestingFinding to build this
Mental Health Unit. Also at the Kentucky State
Reformatorywe operatea modemnursing care
facility which handles the long term medical
needsof our aging inmatepopulation. Now, our

department,with the assistanceof a $4.6 mil
lion dollar grant from the federal government,
will be able to providea muchneededexpansion
of the segregationunit at the Kentucky State
Penitentiary. This unit will allow us to us to
provide safer places for inmatesto live and for
staff to work. Hopefully, this highly structure
unit will provide an incentive for our system’s
mostassaultiveanddisruptiveinmatesto change
their violent behavior.

Doug Sapp,Commissioner
Departmentof Corrections
StateOffice Building, 511 Floor
Frankfort, Kentucky 40601
Tel: 502 564-4726;Fax: 502

BACKGROUND ON SUPERMAXIMUM SECURITY

SUPERMAX ISOLATION UNITS
2’ Everett Hoffman, Executive Director,

American Civil Liberties Union of Kentucky

The SuperMax conceptrepresentsa radical ex
tensionof the traditional conceptof solitary con
finement. Modemtechnologyis used to isolate,
regulateand survey the life of the inmatewith

out permitting any human contact or social

stimulation. Inmates are often kept in these
conditionsfor yearson end.

Typically, inmatesare confined in 8 x 10 foot
cells for 23 hours a day in enforced idleness.
The cells are windowlessand have solid doors,
so that the inmate cannot seeor hear anything

going on outsidethe cell. Inmatesare "cell fed"
-- their mealsare delivered through slots in the
cell doors, with no verbal or visual contactwith
the guardsdeliveringthe meals. No furniture or
other amenitiesare allowed beyondthe concrete
andsteel furniture in the cell -- no television,no
radio, no tobacco. Inmatesin SuperMax units
are allowed one hour a day of solitary "recrea
tion" in a concreteenclosure,their movements
monitoredby video cameras.

Inmatesare within close proximity of staff only

when they are being visually searchedas they
standnaked before a control booth window be
fore their one hour of "recreation." Typically,
they remain shackled in front of their families
duringnon-contactvisits conductedbehindclear
partitions. Theit is always a physical barrier
between the inmate and other human beings.
They are deprivedof humancontactor touch for
yearson end.

Corrections officials say that these conditions
are necessaryto protect prison personnel and
other prisoners from those inmateswho engage
in repeatedacts of violence. Super Max critics

disagree-- they say that the extreme conditions
in SuperMax units go far beyondwhat is neces
sary for prison security. They charge that the
extremes of isolation and sensory deprivation
are more properly viewed as psychologicaltor
ture.

564-5037*
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One of the harshestcritics has been Human
Rights Watch, an internationalhumanrights or
ganization that is well-respected for its work
documentingthe use of torture by governments
around the world. In October, 1997, Human
Rights Watch issued a comprehensivereport
condemningtwo Super Max units operatedby
the IndianaDepartmentof Corrections.

Criticismsof SuperMax units fall into five gen
eral areas.

1. Potential for physical abuse. Human
Rights Watch found that the total isolation of
inmatesin Indiana’sSuperMax units resultedin
a high incidence of physical abuseby prison
guards, including beatings,macings, excessive

use of restraints and excessiveuse of cell ex
tractions carried out by five-memberteamsof
guards.

2. Excessive confinement periods. Human
Rights Watch also found the conditionsat Super

Max facilities are so extraordinarily harsh and
potentially harmfl.il to inmates that they should
be used, if at all, only as punishmentsof last
resort for brief periods of time. But in Indiana,

as in otherstates,inmatesarekept in SuperMax
units for yearsat a time. If WardenParker was
quoted correctly in recentnews stories, that is
the planherein Kentucky as well.

3. Assignmentcriteria. Human Rights Watch

hasfound that there is a natural tendency,once

SuperMax facilities are built, to fill them to ca
pacity -- even if that meansrelaxing the initial
criteria for incarcerationin the unit. The result
is that many inmatesin SuperMax units do not
representserious enough security risks to war
rant isolation andthat othersare kept in the Su

perMax unit much longer thannecessary.

4. Treatmentof Mentally Ill Inmates. Oneof
the most widely expressedcriticisms of Super
Max units is that they are usedto house inmates

who are disruptivebecausethey are mentally ill.
Studies report that mentally ill inmates get in
trouble in disproportionatenumbersand endup

spendingmore time in lockdown and solitary
confinement. Predictably,the sensorydepriva
tion and social isolation which are the very pur
posesof the SuperMax unit serve to aggravate
inmates’ mental illness and increasetheir suf
fering. In a tragic vicious circle, their worsened

mentalcondition leadsto more rule infractions,
such as self-mutilation, for which they receive
moretime in isolation.

5. Effect Upon Release. The last major criti
cism of Super Max units is the total lack of
preparationthat they give to inmateswho com
plete their sentencesand are releasedback into
society. As oneinmateis quotedin a recentar
ticle, "If you have an animal in a cage, and

you‘re constantly provoking him and hurting

him and oneday you let him out, you‘II havea
dangerousanimal’

Indeed, the most insidious effect of long-term
isolation is that it destroysthe inmate’s ties to
society. Inmatesin isolation retreat further and
further into themselves.They start to discourage

the few visitors they have becausethey become
increasinglyuncomfortablearoundpeople. Men
in long-termisolation aremore likely to seetheir
marriagesbreak up and their relationshipswith
their children wither. By the time they are re
leased,they have little prospectfor adjustingto
societyandnobody left to help them.

All of this is not to say that correctionsofficials
do not neednew tools to deal with inmateswho

are repeatedlyviolent and disruptive. But it is
critically important for the full GeneralAssem
bly to consider the policy and financial issues
carefully -- andto considerthe alternatives.

Everett Hoffman, Executive Director
American Civil Liberties Union of
Kentucky
425 W MuhammadAli Blvd. Suite230
Louisville, KY 40202-2353
Tel: 502 581-1181; Fax: 502 589-
9687
E-mail: aclukyiglou.comU
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NATIONAL INMATE POPULATION OF
Two MILLION PROJECTED By 2000

2’- The SentencingProject

An analysis of 1997 prison population figures
just releasedby the Bureau of JusticeStatistics
indicatesthat the nation’sprison andjail popula
tion will reach a total of two million inmates by
the year 2000 if current trendscontinue. Based
on an averagegrowth rate of 6.5% since 1990,
the inmate population will surpass2 million by
the beginning of the new millennium. As seen
below, the numberof inmatesby mid-year 1997
had more thantripled from the level of 501,886
in 1980.

Year National Prison &
Jail Population

1980 501,886

1985 742,579

1990 1,148,702

1995 1,585,586

Mid-1997 1,725,842

1997 *1,781,932

1998 *1,897,758

1999 *2,021,112

2000 *2,152,484

The current level of incarcerationrepresentsthe
continuation of a 25-yearescalationof the na
tions prison and jail population beginning in
1973. The U.S. rate of incarcerationof 645 per
100,000is secondonly to Russia,andrepresents
a level of incarcerationthat is 6-10 timesthat of
most industrializednations.

The rise in the prison population in recentyears
is particularly remarkablegiven that crime rates

have been falling nationally since 1992. With

less crime, one might assumethat fewer people
would be sentenced to prison. This trend,
though, has been overridden by the increasing

impact of lengthy mandatory sentencing poli
cies. Theseinclude:

Mandatory Minimums - The mandatory
minimum sentencingpolicies that now exist

in every statehavebeenused disproportion
ately for drug offenders,who now constitute

one of every four inmates nationally. Re
search by the Departmentof Justice, the
U.S. Sentencing Commission, and other
agencieshasdocumentedthat many of these
offenders are low-level offenders whose
continued incarceration is extremely costly
andwastefulof prisonspace.

* "Three Strikes "Policies - The federalgov
ernmentandnearlyhalf thestateshavesome
type of "three strikes and you’re out" law
that requiressentencesof life without parole
or significant increasesover pastsentencing
patterns.California’s law is by far the broad
est such statute,with more than 30,000 of
fenders having been sentencedunder its
provisionssince its enactmentin 1994.

* "Truth in Sentencing"- Spurred on by fi
nancial incentivesin the 1994 federal crime
bill, half the stateshavequalified for federal
prison funding as a result of having changed
their sentencinglaws to require that certain
offenders serve 85% of their prison sen
tence. In most cases,thesechangeswill re
sult in significant increasesin time servedin
prison for these offenders, many of whom
would have received lengthy prison terms
under past practices. The consequentin
creasedcost of incarceration,though, was

* estimatedyear-end
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cited as the main factor for not adopting
such policies in 16 states,according to an
analysisby the GeneralAccountingOffice.2

Continuedexpansion of the prison system has
also been demonstratedto be a far less cost-
effective meansof addressingcrime than other
measures.Researchby Rand, for example, has
documentedthat spendingan additional $1 mil
lion on treatmentfor drug offenderswould re
duce serious crime 15 times more thanexpand
ing the use of mandatoryprison terms.

The growth in incarcerationhas had its greatest
impact on minorities, particularly African
Americans. In the ten-yearperiod 1985-95, the
number of African Americans in state prisons
increasedby 132%, comparedto an increaseof
109% for white prisoners. For drug offenses,
therewas a 707% rise in the numberof impris
oned blacks,comparedto 306% for whites.

The proliferationof harshmandatorysentencing
policies has also inhibited the ability of courtsto
sentenceoffendersin a way that permits a more
"problemsolving"approachto crime, as is being
demonstratedin the community policing and
drug court movementstoday. By eliminating
any considerationof the factors contributingto
crime and a rangeof responses,such sentencing
policies fail to providejustice for either victims
or offenders. Finally, given cutbacks in prison
programmingandrates of recidivism of 60% or
more for releasedprisoners,the increaseduseof
incarcerationin many respectsrepresentsa na
tional commitmentto policies that areboth inef
fectiveandinhumane.

The SentencingProject
918 F Street,N.W., Suite 501
Washington,D.C. 20004
Tel: 202 628-0871;Fax:202 628-1091

Footnotes

U.S. Departmentof Justice, "An Analysis of
Non-Violent Drug Offenders with Minimal
Criminal Histories,"February4, 1994,and

United StatesSentencingCommission, Manda
tory Minimum Penalties in the FederalCriminal
Justice System, August I 991.

2 General Accounting Office, "Truth in Sen
tencing: Availability of Federal Grants Influ
encedLaws in SomeStates,"February1998.

JonathanP. Caulkins, et al., Mandatory Mini
mum Drug Sentences:ThrowingAway the Key
or the Taxpayers’Money?,RAND, 1997.U
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MITIGATION STRATEGIES IN DEATH
PENALTY CASES

2’- Diana McCoy, Ph.D.

All too often the fact that every death penalty
caseis really two trials, a guilt/innocencetrial
and a sentencingtrial, is ignored. Many times
the defendantwants to focus exclusively on the
fact that he did not do it and is in denial about
the very real possibility that he may be found
guilty. Becausethe awesomeresponsibility of
the attorney who has assumeda death penalty
caseis so overwhelming,it is sometimestempt
ing to share the defendant’s"head in the sand"
mentality and go into denial along with him.
This is especiallytempting since typically the
defenseattorney is focusingthe lion’s share of
his/herefforts on the guilt/innocencephase.De
fendantscan often foil even thoseattorneyswho
know the importanceof carefully preparing for
the sentencingphase by "stonewalling" about
importantbackgroundinformation,apparentlyin
an effort to stress their normalcy and the ex
treme unlikelihood that they would ever engage
in suchculpablebehavior.This can makeit very
difficult to proceedwith mitigation.

To wait until the day before or the morning of
the sentencingtrial basedon a misplacedsense
of complacency,for example,thatjurors will not
sentencea woman or a teenagerto death and to
thenmakea last ditch effort to saveyour client’s
life is bound to be viewed as a half-hearted
measureat best, illustrating to the jury that even
you do not think your client’s life is worth the
effort to adequatelypreparefor trial. The jury
assumesthat you, as the defendant’s supposed
confidante,know "the real truth" and thus to be
so poorly preparedsendsthem an importantcor
roborating messageregarding the defendant’s
guilt and your senseof his worth that they will
not fail to appreciate.

Employinga Mitigation Team

Becauseof the intense, time consuming work
necessaryto uncover evidencehelpful in miti

gation, it is recommendedthat the attorneys
have a mitigation expert/investigatorteam to
helporchestratethe sentencingphaseof the trial.
Funds for mitigation experts,investigators,and
trial andjury consultantsare available in capital
cases.In theeventthat the trial judge is loatheto
approvefunds for services,this may well be an
appealableissue. Within the past few yearsthe
TennesseeSupreme Court and Sixth Circuit
Court of Appealshave ruled on the importance
of all available mitigation material being put
before thejury in sentencing.State v. Odom,928
S.W.2d 18 TN 1996 held that at a sentencing
hearingit was not harmlesserror that the mental
healthexpert was not permittedto testify about
the defendant’sbackgroundbut instead consti
tutedreversibleerror. Goad v. State,938 S.W.2d
363 TN 1996 heldthat "...defensecounselwas
ineffective in failing to presentthe availableex
pert mitigating evidenceof mental illness which
would have substantiallystrengthenedthe miti
gation caseof the defense." In Austin v. Belt,
126 F.3d843 6th Cir. 1997 the Sixth Circuit he
d that trial counsel’s performanceduring the
sentencingphase was deficient and prejudiced
his defensebecausehe presentedno evidence.
Similarly, a federaljudge ruled in JamesJones

v. Bell, in which this authorservedas mitigation
expert, that the defenseat the original trial had
not presentedexisting evidencethat might have
provenhelpful in the penalty phaseof his trial,
grantingJonesa new sentencingtrial.

ComprehensiveSocialHistory Necessary

A carefully researched,factual social history
lends an air of thoroughnessand credibility to
the defensepresentationin the penalty phaseand
at the very least is a good visual exhibit when
completewith all available records.The mitiga
tion expert, with the help of the investigator,
collects all data pertinent to the defendant’s
background,including, but not limited to, edu
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cational, medical, employment, legal, and mili
tary records as well as thosepertainingto mar
riages anddivorceactions,socialserviceagen
cies, etc. In short, anyscrapof paperthat may be
out there could potentially shed light on the de
fendant’s character and situation, offer factual
information, as well as suggestadditional leads
and thus is doggedlypursued.For example, the
military records of one defendant’s deceased
father, which could only be obtainedvia court
order,madereferenceto amarriageprior to that
with the defendant’smotherof which noneof the
offspring were aware. This small detail, seem
ingly inconsequential,contributedto the overall
picture of a highly secretive family which the
judge ultimately describedas not just dysfunc
tional but bizarre. This minor point helpedde
velop the imageof an emotionallyandbehavior
ally disturbedyoung man who was not in total
control of his faculties at the time of the homi
cide.

Mitigation Themesare Persuasive

The mitigation expert develops "themes" perti
nent to the mitigation strategy. For example, a
primary theme may be that the defendanthas
hada terriblechildhood,whereall of his siblings
have likewise had difficulty with life and with
no one emerging from such a family having
much of a chanceof successbut that despitethis
the defendanthasattributesworthy of allowing
him to live. Or, it may be that she is a passive
personas a result of childhood sexualabusewho
is easily led and who would otherwisenot have
foundherselfin such a predicamenthadshe not
beenunder the dominationof a strongerperson
ality. While perhapsnot enoughto acquit her,
such a theme may be crucial in avoiding the
deathpenalty. Themesof this nature are best
assertedvia testimony supportedby police re
ports,third parties,medicalrecords,and the like
as opposedto only expert testimony which re
lies, for example,on the defendant’sword and
psychologicaltest results. Numerousinterviews
with family, friends, co-workers,neighbors,and
so forth are essentialin obtainingsufficient de
tail and multiple perspectivesto persuasively
weave this theme throughout the sentencing
hearingin a believablemanner.

Mitigation Witnesses

The mitigation expert should provide the trial
lawyer with a "cast of characters"to take the
stageduring mitigation, along with an analysis
of their strengthsand weaknessesas well as
suggestionsfor examination.Paradinga number
of witnessesto the standduring sentencing,even
if they are only on the witnessstandfor a few
minutes,not only showsthat you went to some
trouble to identify and interview witnessesbut
also indicates that there are a number of other
people, in addition to you, who think the defen
dant’s life hassufficient value to miss work, risk
the embarrassmentof cross-examination,be
away from loved ones if having to travel any
distance,andso forth in order to cometo trial.

The morethesewitnessestalk about your client,
the more the jury is helped to "know" different
aspectsof your client and the more humanhe
becomes. It is a well known truism that it is
much more difficult to sentencesomeoneyou
know to death,even with death-qualifiedjurors.
The other benefit to having more rather than
fewer witnessesis that one or the other of your
witnessesis boundto appealto everymemberof
the jury on at least an unconscious level,
whetherthis is an authority figure, a representa
tive of middle-management,someonefrom the
working class,andso forth.

Consider obtaining the affidavits, or even
videotapingthe testimony, of any witness you
considerabsolutelycritical to your case, espe
cially since appealsmay go on for manyyears.
Witnessessometimeshave the unnerving ten
dency of dying just when you need them the
most. For example, in one case the affidavit
from the only reasonablycoherentsibling ableto
attestto the extremebrutality of the defendant’s
fathertowardthe defendantwas helpful, but not
as helpful as his live testimony or even video
taped depositionwould have been had he not
chosento commit suicide.

Judges,as well as jurors, vary greatly in their
attitudes toward expert witnesses, with some
being more receptive and less threatenedthan
othersby experts. In addition, thejury may not
find the expert credible, for one reasonor an-
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other, especially in the caseof a mental health
expert who has previously testified in the
guilt/innocence phase of the trial and is now
"tainted." For this reason, it may be advanta
geous, if psychological/psychiatricopinions are
to be rendered in the sentencingphase of the
trial, to have anothermental health expert ad
dress pertinent issues in the guiltlinnocence
phase.A mental health expertmay help with an
overview or a summation in the sentencing
phase,with lay witnessesdevelopingkey issues
subsequentto this.

If the prosecutionintends to call an expert to
testify regardingthe future dangerousnessof the
defendantand you do not feel you have strong
evidence to prove otherwise,the mitigation ex
pert San utilize well-documentedresearchto at
test to the inability of mental health experts to
accurately predict future dangerousness,or, if
his/hertraining doesnot qualify him/her for this,
can locate a qualified expert to do so. When ex
pert witnesses are prevented from discussing
future dangerousness,defenseattorneyscan still
defusethe dangerousnessissue through the tes
timony of relativesand friends of the defendant
who can describe instances of the defendant
solving problemsnon-violently. They may also
discusstheir personal relationshipwith the de
fendantas to how they do not fear him or feel
threatenedby him White, 1987.

Learningfrom Social ScienceResearch

Your mitigation expert should be conversant
with law and caselaw as well as social science
research.Much maybe learnedfrom readingthe
current literatureandapplying this to mitigation
work. For example, White 1987 studied the
factorsbelievedto influencejurors’ penaltydeci
sions in capital trials, the nature of the crime
committed, and the defense’sportrayal of the
convicted offender’s character.Basedon his re
sults, he determinedthat certain defenseswere
most or least effective dependingupon the spe
cific nature of the homicide,such as when, in a
felony-murderthe defendantpanickedandshota
hysterical clerk, when the defendantcoolly shot
a tied-up clerk in a felony-murder, and thirdly,
when there was the brutal and senselesskilling
of several victims. He broke this down further

by gender,suggestingthat it might be possible,
in jury selection,after the defensestrategyhas
been ascertainedfor both the guilt/innocence
and mitigation part of the trial, to decidewhich
jurorsmight be morereceptiveto what particular
kind of defense.That is, if the mitigation is to be
basedon a poor social history, male jurors may
be preferableto femalejurors. However, female
jurors may be preferred if the defensehas de
cided to presentan argumentagainst the propri
ety of the death penalty. In his researchsugges
tions, White also discussesthe possibility that
jurors who vote for life and death may differ
from eachother in terms of personalityvariables
in that jurors who vote for death may possess
characteristicsof the "authoritarianpersonality,"
such as being conventionalin their values,more
likely to identify with power figures, and more
likely to punish people who violate society’s
rules.

Hans 1988 discussesthe importanceof setting
the stage for the penalty phaseby illustrating
positive featuresof the defendantthroughoutthe
guilt/innocencephase,since jurors often make
up their minds prior to the penalty phaseeven
beginning. She discussesmodelsof jury deci
sion making, sayingthat it is less a matter of
weighing and summingaggravatingversusmiti
gating factors and more a matter of comparing
the defendantto a prototype of someonethey
believe definitely should get the deathpenalty,
suchas RichardSpeckor CharlesManson.

Logan 1982; 1986 recommendsagainstclosing
argumentsby defensecounselwhich stressthat
the deathpenalty itself is equivalentto murder
and that vengeanceis a basemotive since this
directly attacks the values of these death-
qualified jurors. Instead,making the defendant’s
behaviorunderstandableas well as stressingthe
severityof life in prison withoutparolemay be a
more viable option becausethis takes into ac
count the valuesand perspectivesof the jurors,
who can punish the defendantand protectsoci
ety at the sametime without imposingthe death
penalty. Barnett 98 5 analyzedjury verdicts
and found that the more certainjurors are that
the killing was intentional,the more willing they
are to rendera death sentence.GeimerandAm
sterdam1988 cited the most frequent reason
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for death verdicts was the gruesomeor cruel
natureof the murder. Life verdictswerereturned
mostoften when therewas lingering doubtabout
the defendant’sguilt.
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> Jodie English

INTRODUCTION:

Wedrove thefive hours to Indiana’s death row
wrapped in the web offriendship. Gray skies
over the hollow hulls of the cornfields. As the
walls and razor wire loomedlarge, we steeled
ourselves.I couldfeel the air betweenusgo dry.
Jan Dowling, one of severallawyers represent
ing Gary Burns; myself lead counselfor Bill
Spranger. Both of us hopingthat neither would
suffer the agony of execution,condemnationto
that hell where lawyers wake in the night to re
visit what might havebeendone djfferently.

A little over a year later, both menare off death
row. One executed.The other serving a sentence
of sixty years. One, his ashes spread on the
grounds of the Bloomington, Indiana Friends
Meeting. The other, eking out his existence in
the thin hard soil of a maximumsecurityprison.
But alive.

Bill Spranger’sCrime:

Bill Sprangerwas eighteenwhen he and a man
ten yearshis seniorset in motion the eventsthat

"For theseare all our children.We will all profit
by, or pay for, whateverthey become."

- JamesBaldwin

cutions.
Two clients. Two lawyers. Two impendingexe
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would place Bill on deathrow. It was an evening
fueledby alcohol, an eveningthat acceleratedso
unintentionally from a simple prank to deadly
violence. They’d been out drinking almost until
morning when, lessthan a mile from home, they
saw a car parkedbesidethe road.

The older man wantedto break in. Bill was too
drunk to disagree. When the town marshal
pulled up, Bill just stood there, waiting to be
takenaway to spendhis first night ever in jail.
But themanBill was with felt differently.

Unbeknownstto Bill, this man had beencon
victed of robbery, and facedseriousprison time
if he was caught. The man started to fight with
the marshal, a fight that very quickly turned
ugly. As Bill watchedin a drunkenstupor, the
two men rolled over and over each otherall the
way acrossthe highway. Finally, the officer got
the bestof his assailant.But the marshaldidn’t
just put on the handcuffs and finish the arrest.
The marshal startedbeating the man who had
fought him. The man lost consciousness,but the
beating continued. Days later, his body bore
nightstickshapedbruises.

Bill just wantedthe beating to stop. He looked
aroundandsaw thatthe marshal’sgun had come
unhoisteredduring the rolling tussle acrossthe
highway. Bill had never held a gun before, but
he picked it up andyelledfor the marshalto stop
the beating.The marshalignoredhim. Then Bill
cocked the gun, to show the marshal that he
really meantfor the beatingto stop. A split sec
ond later, the gun exploded in Bill’s hand. The
two fled - Bill to the arms of the girl he was en
gagedto marry, the girl whom he told, within an
hour of the shooting,his voice shaking,"I shot
him, but I didn’t shoothim - the gun just went
off."

In 1983, when Bill was sentencedto die for the
murderof the officer, the jury neverheardwhat
he hadtold his girlfriend. They neverheardthat
therewas somethingprofoundly wrong with the
officer’s gun - that ballistics testing of the gun
confirmed the explosive,hair trigger condition
of the firearm. They sentencedhim to die based
on the testimony of his codefendant,who re
ceiveda sentenceof four years.

Bill’s Childhood:

Part of representingsomeonein a capital caseis
to unearththeir past, for the past alwaysbears
witnessto the reasonsthe murdertook place.As
deathrow inmateMichael Lee Lockhartsaid on
the eve of his own execution,"One thing is cer
tain: Goddid not createa murderer."

For months, Bill refused to open up. Both his
parentshad died while he was on death row.
What was the point of maligningtheir memory?
It wasn’t until I told him somethingof my own
pastthat I got him to understandthat it wasn’t a
questionof blame,it wasjust a questionof tell
ing the jury the truth of who we are.

I told him of one of my parents’ drunken argu
mentswhen I was nine. At threein the morning,
I woke to the alarm of their anger. I huddled
close to the heatgrate on the floor of my room
through which I could see into the room below
wherethey fought. I watchedas my father man
gled my mother in his stronghands, ripping a
clump of hair from her head as she screamed,
the ball of her hair moving along the floor in the
air from the heat run. The bald spot. How she
would combher hair so carefully to try and hide
what hadhappened.

My pastwas redeemedby the trust that cameto
exist betweenBill and me. The horrible memo
ries that used to haunt me wheneversomeone
cracked their knuckles or I saw hair cleaned
from a brush have less of a hold on me, for
without them, I could neverhavetold Bill’s story
so fully.

Bill was the tenth child, born in as many years.
With his father either absentworking two jobs
or drunk, and his mother gone for months at a
time caring for one of Bill’s brotherswho spent
most of his childhood in hospitalsdueto kidney
failure, Bill got very little. Therewas grinding
poverty. Therewere times they ate popcorn for
dinner. Times the family of twelve drove to

‘IndianapolisStar, "IndianaGirl’s Killer
is Setto Die Today in a TexasPrison," Decem
ber9, 1997, pp.1, 12.

Page 35



TigeAdvocate, Vol. 21, No. 1 January 1999

church at the rescuemission all packed into a
rusting VW bug. The only thing thereseemedto
be enoughof was alcohol. Bill’s father thought
nothingof letting Bill havesips of his liquor as a
child, openly sharedhis booze with Bill as a
teenager. In the Sprangerhousehold, intoxica
tion was manly. And intoxication was the cata
lyst for violence. Sometimesas a teenager,Bill
would try to intervene- try to stop the beatings
with whateverwas at hand. It was a patternthat
was repeatedthe night of the marshal’sdeath.

Gary Burns

Gary was tall, rail thin, black; with musing, car
ing, questioningeyes.Abandonedas a baby in a
trash dumpster, Gary would never know the
identity of his parents. He was raised by the
pimp who rescuedhim from the refuse,by pros
titutes andthieves.At six he broughtcleanwash
cloths to the girls to wipe themselvesfor the
next trick. At seven he helpedsell liquor to the
clientele of the whorehousethat was his home.
Even though therewere several police raids at
the brothel, the law nevercaredthat
little blackboy was living in squalor.

a nameless

When the statefinally placedhim in foster care,
Gary was describedas quiet and good. Always
appreciative. His only request for Christmas
each year was for a birth certificate. He wanted
to find out who he was, to have a birth date,
somedayof hisown to celebrate.

For a mandenied the knowledgeof the datehe
was born, Gary cameto know severaldates by
which he was to die for his crime of killing a cab
driver. In the decadeand a half overwhich these
appointmentswere set, scrubbedand resched
uled, he became somethingof a philosopher,
readingconstantly.His gentlemannerdisarmed
those who guardedhim. He was madea trustee
on the row. When others lost their self control,
his was a voice of reason.Around him, some
peacewas possible.

Two yearsago, when he camevery close to be
ing executed,someguardscameto Jan,andwith
tearsin their eyes,askedher to tell him goodbye
for them. Facedwith the possibility of imminent
execution,Gary thought mostly of other’s feel-

ings - telling Janthatperhapshe should takehis
lastwordsfrom the old Mr. Wizard, Tutor Turtle
cartoon.Tutorwould find himself in someawful
jam andyell for help to hiswise friend Mr. Wiz
ard, who, waving his magicwand, would quietly
intone: "Drizzle, drazzle,dradle,drone.Time for
this one to come home." Then Tutor would be
spirited back to safety. Gary hoped to bring
somesanity to the prison’s superintendent,who
though a strongsupporterof the deathpenalty,
did not believeGarydeservedto die.

Bill’s Trial:

The prosecutionchartereda bus to ensurethat
the courtroom would be packed with law en
forcement officers. By closing arguments,the
courtroom was bursting with police. Standing
room only. Wall to wall, an oceanof uniformsin
navy blueandbrown.

I hadn’t foreseen this. A modem day Roman
coliseum,the roarof the crowd, thumbsdown. I
hadn’t anticipatedthat I would be able to count
the friendly faces in the courtroom on less than
the fingers of one hand. But my fear dissipated
in the face of the overriding needto tell Bill’s
story. Against their weapons,their anger, and
the popularpublic hue and cry for vengeance,I
armedmyselfwith Bill’s story. The story of the
accidentalshooting, the defective weapon.The
story of how his fatherhad startedBill drinking
at age eight, and helped to make Bill a full
blown alcoholic by age sixteen.The story of his
efforts to makethe bestof himself on deathrow
- including testimonyfrom his GED tutor, who
thoughher daughterwas married to our chiefof
police, neverthelessdescribedBill’s determina
tion and hard work as greater than any other
prisonershe hadtutored. I felt the unmistakable
sense of calling that comes when the Spirit
movesme to speakin Meeting,but I didn’t know
if Bill’s story would be enough.

PicturesAt An Execution

The witnessesare confined to the chapel. The
wait is interminable, much longer than officials
had represented.Insteadof it being thirty min
utes beforethe endof his world, it hasbeenover
an hour. Schedulesadjust, but only as to the
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and at times, carrieshim
her, freedom and love
shroudedheart.

momentof his ending, not the fact of his exter
mination.Death - that much, is certain.

The witnessesare ushered to their seats. The
curtains open. The body strapped,almost strait
jacketed.The long fingers that decadesago ca
resseda woman’scheek,that oncegraspeda gun
as a man was left to die, now lift slowly and
flutter his goodbye. The head turns. These are
the last minutesof the world for him. And for
the witnesses,who will neve’t be as innocentand
free again, who will order the events of their
lives by the bookmarkof his execution.No one
speaks.No one moves. It is so absolutelyquiet
that each witness can hear the heartbeatof the
personbeside.

Then he vomits. Overand over. Purginghimself
of their last supper.The witnesses,forewarned
that they will be banished if they speak out,
barred from honoring his last wish for their
presence,struggle to silence themselves,strug
gle not to gag.Tears fall, knucklestighten, some
fight to not throw themselveslike birds against
the plate glass of the executionchamber.In his
mind’s eye, one witnessseeshimself grabbinga
weapon, freeing the man bound to the gurney,
the poison poised on the brink of coursing
through his veins, ripping out the IV lines, run
ning... free.

With the vomit cleanedfrom his face, the shipof
deathrights itself. This is the final act. The final
curtain. All is as clinical and sanitary as the
showers at Auschwitz. His eyelashes,so long
they brush his ashencheeks,flutter, then still.
The moth’s wings shudderfrom the camphor.
The specimenis pinned. That of God that ex
isted in him is dead.
The ashesare spreadby a tree. Thosewho knew
him, who fought with the simple hope of know
ing him still, standbeneaththe branches.Some
feel his presence,someare evensure he is there.
For a decadeanda halfhe’d longedto seea tree.
None ever grew in the yard on death row. By
spring,he will be part of the greening.

Not all of the lawyers who knew him were able
to go on. One left the practiceof law, left the
state that murderedhim. When the idea of writ
ing this article was first raised, her reaction

brought back the words of the Russian poet,
Anna Akhmatova, who like so many thousands
of othershad lost her loved onesto executioners:

"I spentseventeenmonthsin prison queues
in Leningrad.... Beside me, in the queue,
there was a woman with blue lips....she
suddenlycame out of that tranceso com
mon to usall andwhisperedin my eareve
rybody spoke in whispersthere: ‘Can you
describethis?’ And I said: ‘Yes, I can’. And
then somethinglike the shadowof a smile
crossedwhat hadoncebeenher face."2

But even she has begun to move on. She hears
his voice some times while walking in the
mountains.After yearsof stoopingto pick up the
five smoothstonesto slay Goliath, shebendsto
no one. She wakesearly, follows the sun rise,

with her. And through
call in answer to the

I’m Alive:

When thejudge utteredthe words the words that
meanthe would live, the man just broke down
and cried. His face was lit from deepwithin, he
looked as innocentas a child, aglow with joy
andhe becamenew. The manwho had struggled
to breathein the iron lung of a death sentence
year after brutal, lonely year, was reborn. There
is a childlike awe in his gaze as he whispers,
over and over, the tears falling, "I’m alive. Oh
my God, I’m alive."

His lawyerknewthen, for the first time, what he
had endured. How he had held his breath all
those years in the Valley of the Shadow of
Death. And she knewwhat she had lived under,
not knowing all that pastyear whethershe had
beenworking on a cadaver,dictatingan autopsy
report,or whetherherpatientwould survive.

"To havesavedonelife, it is as thoughyou have
savedthe entire world." The Talmud.

2 AkhmatovaAnnaSelectedPoems,
"Requiem,"PenguinBooks,p.87, 1976.
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DEFENDERSAND THE DEATH PENALTY

I wrote this article without telling you which of
our clients lived and which was executed be-

should live or die. We must not let the devasta
tion of thesedeathsdivide us. Our solidarity is
andwill be our andour clients’ only salvation.

The Killing Fields:

Overthreethousandmen and women await exe
cution in America. "I should like to call you all
by name Some have no lawyers, and their
fate is assured.Others are representedby hard
fighting, but soul weary teamsof lawyers and
investigators,someof whom I know and carefor
deeply. Everywherearoundme, eyes I love are
closingon this final horror.

I don’t know how to stop the bloodbath, the
killing of our, not God’s, mistakes.Thoseof us
with any senseknow we can’t hunt murderersto
extinction whenevery day society’s indifference
breedsmurderersanew.

But this essay is meantto be more than a vo
yeur’s glimpseat the profanity of the deathpen
alty. It is a call to community and a call to ac
tion. Death penalty proponentswould like noth
ing better than that we attack each other rather
than fight the executioners.I implore you, make
a united stand for life. As BenjaminFranklin
stated,"We must all hang together,or assuredly
we shall all hang separately."4Hangingtogether
meansthat the trial lawyersadmit their humanity
and tell post-convictionlawyers the whole un
varnishedtruth about both all that might have
beendone but wasn’t, and all that wasn’t done

BenjaminFranklin, on the signing of
the Declarationof Independence,1776.

well at trial. Hanging together means being
forthright about our fallibility and the honest
absenceof a strategybasis for the inevitableer
rors we make in these high pressurecases.
Hanging together means rather than blaming
each other we point the finger of accusationat
the systemthat deniesus the time and resources
to litigate thesecaseszealously.

Silence is complicity. I implore you, make a
strong standfor life. Thesecasesare being tried
by defendersyou know or should know in your
cities and towns. Your county prosecutorsare
pursuing these death sentences,sentencesthat
are the vote of your neighbors.The death pen
alty is the greatestactof domesticviolence, the
ultimate example of our society modeling vio
lence as a solution to violence. As defenders,is
it not our sacredcalling to see this societally
sanctionedslaughterabolished?

JodieEnglish
Attorney at Law
707 SouthA Street
Richmond,Indiana 47374
Tel: 317962-2567;Fax: 317962-2560
E-mail: jodieeinfocom.comU

causeI wantedit clear that
by an execution, whether
not. We all suffer, we all
whom the bell has tolled -

thee. Clearly, none of us
problems inherent in the
foundly arbitrary calculus

we are all diminished
the client is ours or
bleed. So ask not for
it tolls for thee, and
alone can solve the
death penalty’s pro
of determining who

"The problem with communica
tion is the illusion it has been
accomplished."

- George BernardShaw

at p.95
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MoRf. THAN MEETS THE EYE:
RETHINKING ASSESSMENT, COMPETENCY AND
SENTENCING FOR A HARSHER ERA OF JUVENILE JUSTICE

> Dr. Marty Beyer, Dr. Thomas Grisso, Mr. Malcolm Young

Elementsof A Juvenile
Defendant’sDispositionalPlan

The possible elements advocatesmay consider
in fashioning a dispositionalplan for juvenile
defendantsaremanyand varied,with the special
needs, assets, limitations and history of each
child and his or her family suggestingmore
permutations.The SentencingProject urgesad
vocatesto consideras full a range of support
services, reliance upon positive family and
community connections, constructive controls
and alternativesanctionsas is possible for each
child. A partial list of options to consider in
cludesthe following:

I. Living Arrangements and Residential
Options. Where and with whom the child
lives, and any necessaryspecial considera
tion throughoutthe durationof the period of
court supervision.Options include the fam
ily home, residencesof collateral family
members or adult friends, group homes,
half-way houses and secure residential
treatment centers. A serious proposal to
place a child in a family memberor friend’s
home requiresa visit to thathomeanda visit
with the responsibleadults in advance.

2. GeographicRelocation.Removing a juve
nile offenderfrom a particularareaor family

setting may be an acceptablesolution to
severalproblems,including regular interac
tion with the victim. Questionchildrenabout
family membersor adult mentorsor friends
who maylive elsewhere.

3. PsychologicalAssessmentor Treatment.
To assistthe child with problemswhich give
rise to criminal behavioror to further reha
bilitation, appropriate assessmentor treat
ment may be arrangedfor alcohol and drug
dependencyand for emotional and psycho
logical disorders, including unacceptable
sexual conduct. Plansmust documenta ju
venile offender’sacceptanceinto a program,
the location of treatment,the treatmentfa
cility personnelandthe extentof the period
of treatment.In somejurisdictions,juvenile
probationmay assistin finding and obtain
ing appropriateservices; in other jurisdic
tions the advocate’sinitiative will determine
whethera child actually obtains neededas
sessmentsor services.

4. Counseling. Some juvenile offenders are
very receptiveto counselingin areassuch as
substanceabuse, anger management,par
enting skills, family relationships and the
like. We too often neglectthe difficulties ju
venileoffendershavecopingwith the basics
of their lives.

5. Community Service. Many juveniles are
too young to work for payment,but unpaid
work or volunteerassistanceto a community
agency,church,school or law enforcement
may constitutea genuine"pay back" for an
injury or damageand offer the juvenile a
positive experiencewhile assuringsupervi
sion for the time that is involved. As for

EditedandCompiled by:

Patricia Puritz, Director, American Bar Asso
ciation Juvenile Justice Center; Alycia Ca
pozelloandWendy Shang,AmericanBarAs
sociation Juvenile Justice Center August,
1997
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adults, activity arrangedfor a child should
be more than"busy work."

6. Public Acknowledgmentof an Offenseor
a Characteristic.In its negativeforms, this
kind of sanctionis sometimescalled "public
humiliation" sentencing when imposed in
criminal court. To ensurethat criminal de
fendantspublicly acknowledgetheir offense
or responsibility,courts haverequiredthem
to obtain paid newspaperadvertisements,
wear marked clothing or post signs or
bumper stickers. Juvenile court confidenti
ality maybar public acknowledgment,but in
limited circumstancesadvocatesmight wish
to considerwhethersomepublic acceptance
of responsibility might be appropriate.
Community service conceptsare generally
more constructivethan the "humiliation" a
few judgesseemto desire.

7. Contributionsto Law Enforcement.Some
juvenile offendersmight gain from working
with, or being around,law enforcementoffi
cers; somepolice units are set up to provide
mentoringor sponsoringsupportto juveniles
through Big Brother/Big Sister or commu
nity policing programs.

8. Public Information Services. Somejuve
nile offendersare well positionedto inform
the public about the seriousnessor the
means of preventing certain types of of
fenses,such as drug abuse,gang participa
tion and vandalism including graffiti. The
means of providing information might in
cludespeakingto schoolmates,groupsof of
fendersor adult groups, and even assisting
reporters and other media professionalsin
preparingarticleson delinquencyissues.

9. Victim Restitution.Paymentof the victim’s
monetary loss in order to compensatefor
damagesor financial loss sufferedas a result
of the juvenile offender’s criminal activity;
limited by a juvenile’s ability to legally ob
tain an income.

10. Symbolic Restitution. When monetaryres
titution is not possible,there is often an op
tion of providing partial, symbolic restitu
tion, which punishesthejuvenile offenderas

it partially offsets a victim’s loss. Symbolic
restitutionmay be paid to any individual or
group who mayhavesuffered an indirect fi
nancial expense due to the juvenile of
fender’s behavior, or to a charitableorgani
zation.

11. Special Consideration for the Victim.
There is no reasonwhy a sentencingorder
should not take into account the reasonable
needsor desiresof the victim. Ajuvenile of
fender’s offer to "stay away from" an indi
vidual or a neighborhood,or to in someway
assista victim, his or her friends, family or a
person in whom the victim has an interest,
maybe appropriatein somecases.

12. Education. For most juveniles, a plan to
continue education is important whenever
realistic. The plan might include continua
tion in public or private schools, GED
preparation courses, remedial or special
educationprogramsor specializedtraining;
usually consideredto serve a rehabilitating
function. For many juveniles with legal
problems, learning or other disabilities are
factors which often have never been ad
dressed.Under the Individuals With Dis
abilities Education Act IDEA, juveniles
have a right to appropriateeducationaland
remedial services.Access to theseservices
usuallyrequiresspecializedadvocacyskills.

13. Employment If not in school, and of legal
ageto work, the juvenile offender shouldbe
employedwheneverpossible.The advocate
should specifywho should supervisetheju
venile offender, the hours of employment,
the salaryandthe dutiesof the position.

14. Vocational Training. When employment is
impossible or inappropriate, vocational
training should be considered,as it may
leadingto gainful employmentin the future.
In addition to statevocational rehabilitation,
manpower,Job Corps and corporateon-the-
job training, advocates might consider
variations on the apprenticeship and
mentoringmodelseven for youthstoo young
to work for salary.
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15. Community Advocate/Third Party Moni
tor. A highly recommended,if not essential,
componentfor most children, this element
provides individuals in the community to
monitor a juvenile offender’s compliance
and behavior. Properly arranged, a third
party monitor can extend supervisionbe
yond that normally provided by probationor
parole officials. Theremaybe more thanone
advocateor third party monitor. This func
tion may be linked to employment,coun
seling, vocational training and the like.
Community organizationssuch as churches
and civic organizations may contribute to
this function.

16. Relinquishing a Right/Sacrificing Free
dom. The most common form involves
"house arrest,"which need not be linked to
electronicmonitoring. However, "housear
rest" is over-playedas a probation option
that requires increasedsupervision. Other
provisionsmay involve limits upon useof a
car or travel, rigid structuringof ajuvenile
offender’s time, restrictionson privacy and
voluntary submissionto searches,breatha
lyzer tests and the like at the behestof law
enforcement,including probation. Punish
ment for some juvenile offenders may be
having to give up treasuredactivities, in
cluding fishing or hunting, sports,television
andthe like.

17. Part-TImeIncarceration.A sanctionrarely
applicable for juveniles, even those in
criminal court, this involves work releaseor
periodic e.g., weekends imprisonment,
usuallyin a local jail facility.

18. Short-TermIncarceration.Many jurisdic
tions permit short-term incarceration as
"punishment" for juveniles, although it has
limited utility or positivebenefit.

19. Day Reporting/Treatment Programs.
Thereare an increasingnumberof juvenile
day reporting centersor programs.Day re
porting offers daily accountability and ob
servation, including optional drug testing,
schooling,counselingandactivities.

20. Special Considerations.Juvenile offenders
often requiredispositional arrangementsthat
involve unique elements tailored to their
special needs or circumstances.Examples
include stepsto solve medicalneeds,trans
portation problems, transferring probation
elsewhereinterstatecompact,obtaining fi
nancial assistanceincluding public assis
tanceand Medicarebenefits,help with im
migrationproblems,or, as previouslynoted,
a program to addressdevelopmentaldis
abilities.

21. Lettersof SupportandRecommendation.
A sentencingplan needsto provide indica
tions of the supportavailableto the juvenile
offender in the community and from family,
friends, employers,public officials, clergy
and the like. Caremust be taken that letters
are consistentwith the sentencingstrategy,
including acceptanceof responsibility, pre
sentedto the court.

*Modified from the SentencingProject’s Brief
ing Sheet, Elements of a DefenseSentencing
Plan. The elementslistedherealso may be con
sideredin preparinga motion for releasefrom
detention, or in preparing for bail motions or
sentencingfor children prosecutedin criminal
court.

Copyright, © TheSentencingProject 1993

Endnotes

‘tessthan one-halfof 1% of all personsages10
through 17 in the U.S. werearrestedfor aviolent
crime in 1995 OJJDPJuvenileJusticeBulletin,
February 1997. The arrest rate for juveniles
dropped between 1991 and 1993; 16,036 per
100,000 were arrested in 1989, 16,893 per
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100,000 were arrested in 1993. NATIONAL
COUNCIL ON CRIME AND DELINQUENCY,
SELECTED NATIONAL STATISTICS ON JUVENILE
ARRESTS AND DETENTION 1995. In 1995 mur
der, rape,robberyandaggravatedassaultarrests
of juveniles dropped 3%. Based on 1992 data
beforethe juvenile arrestrate dropped,the De
partmentof Justiceacknowledgedthat Juveniles
are not responsiblefor most of the increasein
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PLAIN VIEw
> Ernie Lewis

Banks v. Commonwealth,
1998 WL 741546Oct. 23, 1998

Ky. Ct. App. - not yet final

This casefrom the Court of Appeals looksatthe
questionof how muchtime officers mustwait to
executea searchwarrantafter knocking andan
nouncing their purpose. The Louisville Police
Departmentwent to Banks’ housearmedwith a
searchwarrantafter midnight. They knockedon
the door, announcedtheir purpose,andwhen no
one answeredwithin 40 secondsto a minute,
they broke into the house. They found cocaine
and arrestedBanks. He challengedthe search,
sayingthatthe police hadunreasonablyexecuted
the searchwarrantby entering too quickly after
havingknockedand announced.

The Court of Appealsaffirmed the denial of the
motion to suppress. in a unanimousdecision
written by Judge Buckingham, the Court held
that under Wilson v. Arkansas, 514 U.S. 927
1995 andAdcockv. Commonwealth,Ky., 967
S.W. 2d 6 1998, there is no requirementthat
officers wait beyond 40 seconds. The Court
notesthat some courtshave allowed for 10 sec
ond waiting periods. "We believethe rule to be
that ‘[t]he length of time an officer mustwait

before breaking in after an announcementmust
be reasonablein light of the circumstancesof the
particular case.’ The wait of forty secondsto
one minutewas sufficient in this case,especially
given the fact that the officers were searching
for drugs which could easily have been de
stroyed."

United States v. Spikes,
158 F.3d 913 6°’ Cir. Sept.2, 1998

On August 11, 1995, an FBI Agent askeda fed
eral judge to issue a search warrant to search
Spikes’ house. In the affidavit, the Agent re
lated a history of Spikes’ drug activities. He
detailed that by May of 1995, Spikes had be
come the "primary source of crack cocaine in
town." The Agent noted that in July of 1995,
drug trafficking at Spikes’ housewas verified.
He also described finding instrumentalitiesof
crackproductionin the trashnearSpikes’ house
on August 1, 1995. Basedupon this informa
tion, the judge issueda warrant. A SWAT team
went to Spikes’ house,and 15-20 secondsafter
using a bullhorn to announcetheir presence,but
only 4 secondsafter knocking, went into the
house where cocaine was found in the front-
room. Spikes and his codefendantchallenged
the search,saying that the information in the
warrantwas stale, andsaying that a violation of
knockandannouncehadoccurred.

The Court, in an opinion written by JudgeGil-
man, rejectedboth assertions.First, on the stale
nessissue,the Court relied upon Sgro v. United
States,287 U.S. 206, 53 S. Ct. 138, 77 L. Ed.
260 1932. Sgroheldthat "whetherinformation
containedin an affidavit is stale ‘must be deter
mined by the circumstancesof each case...’ In
judging the ‘circumstancesof each case,’ the

EDITOR’S NOTE: Minnesotav. Carter, 97-1147

Dec. I, 1998 web-accessible at:
http://supct.la.cornell.edu/stipct/htrn1/97- I I47.ZS.htni

was decided by the U.S. Supreme Court on December
2, 1998, in a 5-4 vote in which the privacy rights of
Americans were diminished further. It will be re
viewed in the next Advocate. The Court, in an opinion
by Chief Justice Rehnquist, wrote that short-term
guests have no reasonable expectation of privacy tin
der the circumstances of the case.
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length of time betweenthe events listed in the
affidavit and the application for the warrant,
while clearly salient, is not controlling." Be
cause the affidavit describedan ongoing drug
enterprise,the Court rejectedSpikes’ staleness
argument. "Becausethe affidavit containedin
formation demonstratingthat the drug activity at
505 North State Street was of an ongoing and
continuousnature, and that the premisesserved
as the operationalbase for drug traffickers," the
lower court was affirmed.

The Court also rejected Spikes’ secondargu
ment. The Court noted that Wilson v. Arkansas,

514 U.S. 927, 115 S. Ct. 1914, 131 L. Ed. 2d
976 1995 had incorporatedthe common law
knockandannouncerule. That rule is that "[Be
fore the police execute a warrant] they must
identify themselvesas police and indicate that
they are presentfor the purposeof executinga
search warrant....Once having given the re
quired notice, the officer must wait a reasonable
period of time before he may break and enter
into the premisesto be searched."

The defendantsarguedthat the police had en
tered only 4 secondsafter knocking, which they
assertedwas clearly a violation of Wilson. The
Court, however, focusedon "when those inside
should have beenalertedthat the police wanted
entry to executea warrant."Thus, the Court ex
amined whether 15-30 secondswas reasonable
for the officers to wait after the bullhorn an
nouncementprior to entering. Based upon a

flexible evaluation, the Court decided that the
time period in this casewas reasonable."First,
the officers were searchingfor drugs. Prior to
executing the warrant, the officers were made
aware that there were personsinside the resi
dencethat might destroysuch evidencebefore it
could be seized...Second,immediately prior to
executingthe warrant, the officers were warned
that 505 North StateStreet was the residenceof
drug traffickers who had taken measuresto de
fend themselvesand their drugs...Third, the po
lice executedthe warrant during the middle of
the morning when most people are awake and
engaged in everyday activities...Finally, the
methodusedby the police to alert thoseinsideof
their presence- the bullhorn - was so effective
that neighborshad alreadyexitedtheir homesto
observethe executionof the warrant before the
police made their entry into the residence."
Basedupon all of these factors, the Court de
cided that 15-30 secondswas sufficient time to
wait prior to enteringSpikes’ house.

Gibson i. MeMurray,
159 F.2d 2306°’ Cir. Oct. 20, 1998

in this civil rights casedismissedby the Sixth
Circuit, the Court held that the presigningof a
warrant application by a prosecutorin violation
of a statestatutewas not fatal to the warrant it
self The Court, with JudgeMerritt writing the
opinion, statedthat the Fourth Amendmentdid
not require prosecutorial review of warrantap
plications.

The Court noted that there is no requirement
underthe FourthAmendmentfor a prosecutorto
review a warrant application. "The Michigan
law that requiresthe prosecutingattorney to re
view the warrant requestform before it is pre
sentedto the judicial officer is simply an addi
tional safeguard to the arrest process under
Michigan law. The warrant request form must
still be evaluatedby a ‘neutral judicial officer’ to
determineif there is probablecauseto issue a
warrant."

The Court would not assumethat the magistrate
reviewed the applicationwith less scrutiny due
to the fact that the he or she assumedthat the
prosecutorhad reviewed the applicationbefore

EDiTOR’S NOTE: Knowlesv. Iowa, 97-7597.
web accessible at:
hnp://supct.Iaw.cornell.edu/supct/html/97-7597.ZS.html
The United States Supreme Court reversed the Su

preme Court of Iowa and unanimously held opinion by
Rehnquist that Iowa police violated Knowles Fourth
Amendment rights when, after issuing him a citation for
speeding, they conducted a full search of Knowles’ vehi
cle absent probable cause or a custodial arrest. The
search was authorized under Iowa law. When the officer
conducted the search, he found a bag of marijuana under
the seat. The Supreme Court reasoned that a concern for
officer safety and avoiding destruction or loss of evi
dence does not justify the greater police intrusion of a
full search when the concern for safety was minimal and
all the evidence necessary to prosecute the speeding
citation was obtained.

This case will be reviewed in the next Advocate.
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signing. "We reject the district court’s reason
ing that the evaluation by the judicial officer
would he different-the implication is that the
judicial officer would simply rubberstamp the
application-if he or she knew that the warrant
had been reviewed by a prosecutingattorney.
The review undertakenby the judicial officer
should be an independentreview that is not in
fluenced by the fact that a prosecutingattorney
alsosignedthe requestform."

United States i.. Erwin,
155 F.3d 818 61h Cir. Sept. 17, 1998

The Sixth Circuit, in an en banc opinion written
by JudgeRyan, has reversed a panel decision
upholding the Fourth Amendmentrights of Mr.
Erwin. The primary questionconsideredby the
Court was "whether,oncetwo law enforcement
officers’ suspicionthat defendantJamesErwin,
Jr. was driving while intoxicated proved to be
unwarranted,they were required to permit him
to depart without further questioning, even if
they thenhada reasonableand articulablesuspi
cion of othercriminal conduct."

On July 31, 1992, two officers in Livingston
County, Michigan, received a tip that there was
a drunk or recklessdriver. The police located
him at a truck stop standingbetweenhis car and
phonebooths. When approached,he appeared
nervousand attemptedto get into his car. The
police learned that he had a cell phone on the
front seat,and a loose cushion in his back seat.
He was wearing lots of jewelry and a jogging
suit. He had a driver’s license, and indicated
that he had borrowedthe car from a friend who
had rentedit. The police further learnedfrom a
dispatcherthat he had prior convictionsfor drug
and weaponsoffenses. An officer pattedErwin
down, noticing that he was "sweatingprofusely,
that his eyes were darting around, that he kept
taking off his hat and running his hand through
his hair, and that he kept reaching into his
pocket." The pat-down revealeda pager, $846
in cash, and $135 in food stamps. The police
noticed a mirror and what erroneouslywas as
sumedto be a cocainespoonin reality a black
headremover. By this point, the policeboth no
longer suspectedthat Erwin was driving drunk,
but also suspectedthat he "might be a drug dis

tributor." After denyingknowledgeof weapons
or drugs in the car, Erwin consentedto a search.
The search revealed one kilogram of powder
cocaine. Erwin later entereda conditionalguilty
plea following the denial of his motion to sup
press.

The Court affirmed the district judge’s decision
to deny the motion to suppress.In so doing, they
held that "the warrantlesssearchof the defen
dant’svehiclewas not unconstitutionalunderthe
Fourth AmendmentbecauseI the Constitution
does not mandatethat a driver, after being law
fully detained,must be releasedandsenton his
way without further questioning once the law
enforcementofficer determinesthat the driver
has not, in fact, engagedin the particular crimi
nal conduct for which he was temporarily de
tained; and 2 the district court’s determina
tion-that the defendant’sconsentto searchhis
vehicle was voluntary-is not clearly errone
ous."

The first holding is the most significant for the
practitioner. The Court based its decision upon
the following: "he I was nervous,2 seemed
to try to avoid beingquestionedby attemptingto
leave,3 seemedto haveused or was preparing
to use a pay telephoneto make a call when a
cellular telephonewas available,4 seemedto
havedrug paraphernaliain his vehicle,5 had a
large amountof cash,6 had no registrationor
proof of insurance,7 had a criminal record of
drug violations, and 8 had an out-of-place
backseatcushion."

United States v. Lumpkin, - F.3d -

1998 WL 7701946th Cir. Nov. 6, 1998

On May 10, 1995, a confidential informant told
the police that Lumpkin would be driving on 1-
440 toward 1-65 in a turquoiseMercury Tracer
with a Tennesseelicense number 862-BXX in
possessionof large amounts of methamphet
amine, and that he would be traveling with a
white femalepassenger.The police locateda car
matchingthe description,stoppedit, and began
to questionLumpkin andThompson,Lumpkin’s
female companion. Eventually, a searchof the
trunk revealed$20,000,and a searchof the en
gine produced a pound of methamphetamine.
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Thompsontold the police that they hadtraveled
to Nashville in a truck which was parked at
Opryland, and she did not understandwhy they
had rented a car. The police then seized the
truck, the search of which produced another
poundof methamphetamine.Lumpkin’s motion
to suppresswas denied,and he entereda condi
tional pleaof guilty.

The Court, in an opinion by Judge Hood, af
firmed the district judge. First, the Court upheld
the searchof the car under the automobileex
ception to the warrant requirement.The Court
discounted the fact that probable cause came
from a confidential informer’s tip, sayingthe tip
"was corroboratedby the officers’ own observa
tions, thus providing probable cause for the
searchof the automobile."

The more difficult question for the Court in
volved the searchof the truck. Here, the Court
found that the truck could be searchedunderthe
inventory exceptionto the warrant requirement.
The Court held that underthe inventory excep
tion, the policecould lawfully searchthe engine
compartment.

SHORT VIEW
1. United Statesv. Young, 153 F.3d 1079
gth Cir. 9/4/98.The policy of FedExto exam
ine packagesthey believe contain illegal drugs
doesnot causethose examinationsto be consid
eredas Fourth Amendmentsearches.Therewas
no evidence the corporationwas an instrument
or agentof the governmentas that term of art is
used in Walter v. US., 447 U.S. 649 1980.
This question is decidedby evaluatingwhether
the governmentknew of the policy and whether
the searchwas intendedto assist law enforce
ment or hada legitimatebusinesspurpose.

2. Knowles v. Iowa. The U.S. Supreme
Court hasheardoral argumentsin an exception
ally importantsearchandseizurecase. Iowa has
a statuteallowing for the searchingof anyone
pulled over for a traffic offenseafter the citation
hasbeen written. This statute, if upheld,would
eliminate the need to have an arrest prior to a
search incident to the arrest. It would further

eliminate the need to have probable cause or
reasonablesuspicion.Rather,anyonepulled over
for atraffic violation could be searchedandhave
their passengercompartmentsearched. Defend
ers needto be watching for this caseto come
down this summer.

3. People v. Reyes, 961 P.2d 984 Calif
9/21/98. California has reversed its previous
law anddecidedthat no suspicionis requiredfor
the searchof an adult paroleewho hadsignedan
agreementto permitwarrantlesssearches,over
ruling Burgener v. People, 714 P. 2d 1251
Calif Sup.Ct. 1986. "Becausesociety has an
interestin both assuringthat the paroleecorrects
his behaviorandin protectingits citizensagainst
dangerouscriminals, a searchpursuantto a pa
role condition, without reasonablesuspicion,
doesnot ‘intrude on a reasonableexpectationof
privacy, that is, an expectationthat society is
willing to recognizeas legitimate." This ap
pears to be increasingly the national position.
Giventhe numberof peopleon parole, andpar
ticularly the numberof African American males
on parole and probation, it is apparentthat a
largeclassof people,particularlypeopleof color
and poor people, are being carved out of the
protectionsof the FourthAmendment.

4. United States v. Anderson, 154 F.3d
1225 10t1 Cir. 9/15/98.The Tenth Circuit has
exploredthe extentto which an employeemay
challengea search in the context of a private
business.The Court, in their finding that the de
fendanthadstandingto challengethe FBI’s war
rantlessseizureof child pornographytapesfrom
him, looked primarily at whetherthe employee
had a "nexus" to the area searched.The Court
also consideredwhether the employee owned
the item searched,whether the employeecon
trolled the item at the time of the search,and
whetherthe employeehad takenstepsto main
tain privacy in the items searched.

5. Connecticut v. Gabbert, 118 S.Ct. 39
10/5/98. The United StatesSupremeCourt has
grantedcert. to decidethe question of whethera
prosecutorviolates an attorney’srights underthe
FourteenthAmendmentby "causingattorney to
be searchedat time his client is testitingbefore
grandjury?
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6. Wyoming v. Houghton, 119 S.Ct. 31
9/29/98. The UnitedStatesSupremeCourt has
also grantedcert. to decide whetherthe "auto
mobile exception’ to Fourth Amendment’swar
rant requirementallow police to conduct war
rantlesssearchof passenger’spersonal belong
ings, such as purse, that are locatedinside pas
senger compartment of vehicle that has been
lawfully stoppedfor traffic violations, in casein
which police have developedprobablecauseto
search vehicle generally for controlled sub
stancesbut have no probablecause specific to
purseor passenger."

7. Brown v. State, 504 S.E.2d 443 Ga.
Sup. Ct. 9/21/98. A driver who has been the
subjectof a traffic stop does not provide prob
able causeto the police by attemptingto hide a
piece of paperwhich fell betweenhis legs dur

ing an attempt to provide documentation.The
Court reasonedthat while the paperwas in plain
view, its incriminating naturewas not apparent,
nor did the defendant’sfurtive movement pro
vide probablecause. Crucial to the holding was
that the officer hadtestified that he had no idea
what was in the paper.

8. State v. Dearman, 962 P.2d 850 Wash.
Ct. App. 9/14/98. The police may not subject
the exterior of a garageto a dog sniff without a
warrant, accordingto the WashingtonCourt of
Appeals.This decision is basedupon the Wash
ington Constitution. "An infrared thermaldetec
tion device, using a narcoticsdog, goesbeyond
merely enhancingnaturalhumansensesand, in
effect, allows officers to ‘seethrough the walls
of the home."

10. United States v. Acosta-Colon, 157 F.3d
9 l Cir. 10/5/98. The First Circuit has found
that the detentionof an airport travelerexceeded
the scope of Terry, necessitatingprobablecause
which was not present.Here the Court lookedat
the scopeof the detention,the useof handcuffs,
andthe durationof the detention.

11. State v. Ward, 1998 WL 697203 Wisc.
Ct. App., 10/8/98. A judge consideringa war
rant applicationmay not make inferencesbased
upon his/herpersonal experiencesthe facts for
which are not containedin the warrant applica
tion. Here, a warrantaffidavit had nothing in it
demonstratingthat the target had drugs in his
house. The judge, however,had inferred that
drug dealersstore drugs in their houses,saying
"I have had numerouscasesthat deal with this
kind of thing, andI can’t remembera time when
somebodywas dealing drugswhen they weren’t
being dealtout of the person’shouse."The Wis
consin Court of Appealsheldthat this inference,
basedon the judge’sexperienceratherthanfacts
averred in the application, violated the Fourth
Amendment. Allowing such inferenceswould
"relieve law enforcementof anyresponsibilityto
place before a magistratethe ‘underlying cir
cumstances’which establisha ‘substantialbasis’
that evidence of drug dealing will likely be
found in the dealer’sresidence."

12. United States v. Sakyi, - F.3d -, 1998
WL 759077 4tI çir. 10/30/98. We learnedin
Maryland v. Wilson, 519 U.S. 408 1997 that
the Fourth Amendmentallows for the police to
require all passengersin a lawfully stoppedve
hicle to get out of the vehicle, even without a
particularizedsuspicion. The Fourth Circuit also
recognizedin this casethat without a particular
ized suspicion, those passengerscould not be
subjectedto a Terry frisk. However, wherethere
is an articulable suspicionof the presenceof il
legal drugs,a Terry frisk maybe conducted."In
the absenceof amelioratingfactors, the risk of
dangerto an officer from any occupantof a ve
hicle he has stopped,whenthe presenceof drugs
is reasonablysuspectedbut probablecause for
arrestdoes not exist, is readily apparent....The
indisputablenexusbetweendrugs and gunspre
sumptively creates a reasonable suspicion of
dangerto the officer." It shouldbe noted that the
SupremeCourt has declined to make a similar
association between drugs and guns in the
knock-and-announcecontext. Richards v. Wis
consin, 520 U.S. 385 1997.

Ernie Lewis

Public Advocate*

9. Inre
NY Sup. Ct.
runaway may
searchincident

Bernard G., 679 N.Y.S.2d 104
App.Div., Vt Dept. 10/1/98. A
not be subject to a complete
to arrestin New York.
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WEST’S REVIEW
> Julie Namkin, Assistant Public Advocate

Barnett v. Commonwealth, Ky.,
- S.W.2d - 10/15/98

Taylor Circuit Court, JudgeHall

Bamettwas convictedof first degreecomplicity to
commit robbery,first degreecomplicity to commit
burglaryandseconddegreecomplicity to commit
burglary. The robberyvictim was an eighty year
old man.

Barnett was prosecutedby the Taylor County
Commonwealth’sAttorney who was assistedby
Craig Cox, the Taylor County Attorney. Barnett
madenumerousobjections,both duringandafter
trial, to the countyattorney’sparticipationat trial
dueto 1 a lack of awritten agreement,pursuant
to KRS 15.7253, authorizing the sharing of
prosecutorialdutiesbetweenthe CountyAttorney
and the Commonwealth’sAttorney, and2 the
failure to obtain an appointment as a special
prosecutor from the Attorney General. Each
objectionwas overruled. On the direct appealof
his convictionsBarnettraisedthis issue.

Barnettalso movedfor anew trial, pursuantto CR
60.02, on the ground that Cox should havebeen
disqualified,underKRS 15.733,dueto a conflict
of interestbasedon his relationshipwith the vic
tim. At sentencing,both Cox and the victim
deniedthatthe victim had grantedCox a powerof
attorney and deniedthat the victim had named
Cox a beneficiaryunderhis will.

After sentencing and a search of the Taylor
Countycourthouserecords,it was discoveredthat
Cox hadbeenappointedas a limited guardianfor
the victim severaldaysafter the crime dueto the
victim’s incapacitationfrom the chargedoffenses.
The documentsrevealedCox hadbeen the vic

tim’s friend for over twentyyearsandhisattorney

for at least fifteen years andwas executorof the
victim’s will.

Notwithstandingthe aforementionedinformation,
the trial courtdeniedBarnett’sCR 60.02motion.
Barnettappealedthe denialof the court’s motion.

The two appealswereconsolidatedandthe Ken
tucky SupremeCourt addressedboth issuesin a
singleopinion.

The Kentucky Supreme Court analyzed KRS
15.7253 andconcludedthatthe languageof the
statutethat statesthat Commonwealthandcounty
attorneys"shall assisteach otherin prosecution
within their respectivecourts" is mandatoryand
requires the attorneysto provide mutual assis
tance. However, the languageof the statutethat
statesthat Commonwealthand county attorneys
"mayenterinto agreementsto shareor redistribute
prosecutorialduties in the Circuit and District
Courts" is permissive,and when such an agree
ment is enteredinto it should be formalized in a
written agreement.

The KentuckySupremeCourt concludedthe two
provisionsare separateand independent. Since
the countyattorneyassistedthe Commonwealth’s
Attorney in the prosecution of Barnett’s case
rather than shared the Commonwealth Attorney’s
duties, no written agreementwas required.

As to whether the countyattorney had a conflict of
interestbecausehe hadbeenappointeda limited
guardian for the robbery victim, the Kentucky
Supreme Court found no violation of KRS
15.7332. The Courtstatedthe countyattorney’s
appointmentwasonly temporarywhile thevictim
was incapacitated,anda limited guardiandid not
meet the statutory definition of fiduciary. The
Court concludedthat sincethe countyattorneydid
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not haveany interest, financial or otherwise,that
could have been substantiallyaffected by the
trial’s outcomeandthe absenceof a showing of
actual prejudice,therewas no conflict of interest
sufficient to requirethe countyattorney’sdisquali
fication. Thus, the trial court did not abuse its
discretion when it overruled Barnett’sCR 60.02
motion.

Two justicesdissentedbecausethey found the trial
court erred in overruling Barnett’s CR 60.02
motion basedon the totality of the relationship
betweenthe victim and the county attorney. A
reasonablepersonwould perceivethe appearance
of impropriety in the assistanceby the county
attorneyandsuch appearanceunderminesconfi
dencein the integrity of the Barnett’strial.

Barnett’s convictionswere affirmed.

Gray v. Commonwealth, Ky.,
S.W.2d - 19/15/98

ChristianCircuit Court, JudgeWhite

Gray was chargedwith and convicted of three
countsof trafficking in cocaine,secondoffense,
and being a seconddegreepersistentfelony of
fender. The jury fixed his punishmentat the
maximum of twenty years on each trafficking
count, enhancedto seventyyearson the PFO II
conviction.

The trafficking chargesoccurred on two dates,
August 1 and23, 1996. Both salesweremadeto
the sameconfidentialinformant. On August l, at
the informant’s request for $600.00worth of
cocaine, Gray went to her home. He had only
$200.00worth of cocainewith him becausehe
thought the informant was lying about having
$600.00. When he sawthe informantactuallyhad
the money,he left and returnedin fifteen minutes
with the requestedquantity of cocaine. A single
salefor $600.00wasmade. Graywas indictedfor
one count of trafficking in cocainebasedon this
transaction.

On August 23, Gray again went to the infor
mant’shome pursuantto her requestto purchase
$600.00worth of cocaine. Again, Grayhadonly

$200.00worth of cocaine. After selling the in
formant the $200.00worth of cocainehe hadwith
him, Gray left andreturnedin seventeenminutes
with $400.00worth of cocainewhich he sold to
the informant. Graywas indicted for two counts
of trafficking in cocainebasedon this transaction.

On appeal,Gray arguedit violated principlesof
doublejeopardy for him to be convictedof two
counts of trafficking basedon the August 23
incident becauseit was a continuing course of
conductandnot two separateanddistinct transac
tions.

The Kentucky Supreme Court disagreed.The
Court acknowledgedthe two saleson August23
occurredon the samedateandinvolved the same
substance.However, the Court heldthatbecause
the secondincident occurredat a different time
andresultedin a transferof a separatequantity of
cocaine,it was a separateand distinct transaction
anddid not result in a violation of doublejeopardy
principles.

Gray also arguedon appeal that the Common
wealth improperlysplit a singleprior felony con
viction so as to prosecuteand convict him as a
second offender under the drug statute KRS
218A.l4122b and as a persistentfelony of
fenderunderthe PFO statute.

Therecordevidenceshowedthat Grayhadprevi
ouslybeenindicted, in two different indictments,
for trafficking in cocaineon two different dates
somefour monthsapart. Graypleadguilty to both
chargeson the same date, was sentencedon the
samedate,andaconsolidatedjudgmentimposing
concurrentfive yearsentenceswas entered.

Gray arguedthesetwo prior felony convictions
mergedinto a single felony convictionunder KRS
532.0804,andthey could not be split into two
single feloniesfor purposesof doubleenhance
ment.

The KentuckySupremeCourt agreed. The Court
stated"once felony convictions are mergedfor
purposesof the PFO.statute,thenthe convictions
must remain merged. Once the PFO statuteis
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applied, the statute and all its provisions must
remainin force." Howard v. Commonwealth,Ky.,
777S.W.2d 888 1989. Thus,Gray’sconviction
was subjectedto improperdoubleenhancementin
violation of KRS 532.0804.

Gray’s convictionswere affirmed, but his case
was remandedto the trial court for resentencing.

Commonwealth v. Bird and Nicholson, Ky.
- S.W.2d 11/19/98

FayetteCircuit Court,JudgeKeller

Bird andNicholson werearrestedfor trafficking in
acontrolledsubstancecocaine. The police filed
a notice of seizure with the Revenue Cabinet,
pursuantto KRS 138.880, which then assessed
Bird andNicholson for nonpaymentof drug taxes
and penalties. The two men paid the required
taxes andwere then indicted for trafficking in a
controlledsubstance.

The FayetteCircuit Court dismissedthe traffick
ing chargesas violating principlesof doublejeop
ardy relying the United StatesSupremeCourt’s
decision in Departmentof Rev, of Montana v.
KurthRanch,114 S.Ct. 1937 1994.

The Kentucky Court of Appeals affirmed the
dismissalby the circuit court and the Kentucky
Supreme Court granted the Commonwealth’s
motion for discretionaryreview.

The KentuckySupremeCourt distinguishedKen
tucky’s Controlled SubstancesExcise Tax from
Montana’sDangerousDrug Tax Act on the fol
lowing grounds. First, Montana’s tax rate was
excessive,up to eight times the market value of
the drugsseized,while Kentucky’s tax is only two
timesthe estimatedmarketvalueof the controlled
substanceand thus is not excessive. Second,the
Montanatax was payableonly after the taxpayer
was arrestedfor adrug-relatedcrime; therewas no
opportunityfor the taxpayerto pay the tax before
hand. The Kentucky tax provision provides for
anonymoustax payment,which is due "immedi
ately upon the occurrenceof taxableactivity," and
precludesthe useof thetax information in crimi
nal prosecutions.The tax is not contingenton the

commission of a crime. Third, Montana law en

forcementofficers seizedanddestroyedthe drugs
before the tax was levied, so at the time the tax
was assessedthe taxpayerno longerpossessedor
ownedthe goods. The Kentuckytax is not levied
on confiscatedproperty. It is an excisetax levied
on a taxable activity: dealing in illegal drugs.
Thus, the Court concludedtherewas no double
jeopardyviolation.

Additionally, the Court held therewas no double
jeopardyviolation becausethereis no identity of
offenses the trafficking statute has a scienter
requirementwhile the drug tax statutehasno such
requirementas required by Commonwealthv.
Burge, Ky., 947 S.W.2d 805 1996 and Block-
burger v. UnitedStates,52 S.Ct. 180 1932.

The Court heldthat "assessmentand paymentof
the KentuckyControlledSubstancesTax doesnot
bar subsequentcriminal prosecutionon federal
and Kentucky doublejeopardy grounds." The
orderof the Court of Appealswas reversed.

Taylor i. Commonwealth,Ky.,
- S.W.2d 11/19/98

JeffersonCircuit Court,JudgeMorris

This case involved an investigatory stop. The
police received information from an unnamed
tipsterthat two black men in a blue Oldsmobile
convertiblewith a certainlicenseplatewould be in
the areaof a certainstreetcornerandtherewould
be drugs in the car. The police went to the de
scribedlocationandobservedtwo blackmenin a
blueOldsmobileconvertiblewith the samelicense
plate. Thepolicestoppedthe carandwalked up to
the passengersidewhereTaylor was sitting. The
police saw Taylor take a clear plastic bag, later
determinedto contain cocaine,from his lap and
placeit under the seat. When the officerssearched
the car, they found the cocaine. Taylor was ar
restedandcharged.

Prior to trial, Taylor movedto have the prosecu
tion reveal the identity of the tipster and to sup
press the cocaine. A suppressionhearing was
held. The trial court relied on a sealedaffidavit by
the policeandruled the identity of the informant
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did not have to be disclosed. Whendefensecoun
sel askedoneof the officerson cross-examination
if he had ever used this particular informant be
fore, thetrial court sustainedthe Commonwealth’s
objectionmadeon relevancygrounds. The court
alsoprohibitedthe defensefrom askinganyother
questionsabout the informant. The trial court
deniedthe motion to suppress.

At trial, Taylor testifiedthe cocainebelongedto
his cousinwho was the driver of the car. Taylor
was convictedof possessionof cocaineandtam
pering with physicalevidence.Hewas sentenced
to nineyears.

On appeal,Taylor arguedthe trial court erred in
not ordering the Commonwealthto reveal the
identity of theinformant; in not allowing defense
counsel to view the sealed affidavit and in not
allowing defensecounsel to questionthe police
officer about the informant at the suppression
hearing.

First, the Kentucky SupremeCourt, relying on the
privilege to refuseto disclosethe identity of an
informant in KRE 508,held the trial court did not
err when it refusedto makethe Commonwealth
disclosethe identity of the informant. The Court
pointedout the informantwas not a materialwit
nessto the crimeschargedandprovidedonly a tip.
This tip led thepoliceto furtherinvestigationand

to make an investigative stop after which the
officers observedasuspectedcontrolledsubstance
in Taylor’s lap. The informantwas not presentin
or near the car when the chargedoffensesoc
curred. Thus,the informant couldnot havetesti
fied about what occurred when the vehicle was
stoppedby the police. The Court stated"that
wherethe evidenceshowsthat an informant was
merely a tipster who leads to subsequentinde
pendent police investigation which uncovers
evidenceof the crime,disclosureof the identity of
the informant is not required."

Second,the Kentucky Supreme Court held the
trial court did not err whenit refusedto allow the
defenseto seethe sealedaffidavit aboutthe confi
dential informant. The Court pointed out this
issuewas not properly preservedfor review be-

causethe defenseneverobjected to the sealed
affidavit or requestedan opportunityto reviewit.

Third, the Kentucky SupremeCourt heldthe trial
court did not err whenit limited defensecounsel’s
cross-examinationof the officer aboutthe confi
dentialinformant. Without citation to anyauthor
ity, the Court stated"[t]here is a distinction be
tween the confrontation clauseprotectionsin a
pretrialhearingfrom thoseprotectionsat [a] pub
lic trial."

Fourth, the KentuckySupremeCourt heldthe trial
court did not err when it ruled the stopof the car
wasjustified basedon the totality of the circum
stances.

Fifth, the Kentucky SupremeCourt heldthe trial
court did not err when it overruled the defense
motion for a directedverdict of acquittalon the
tamperingwith physicalevidencechargebecause
Taylordid not actually"conceal"the cocainesince
the police saw him place the cocaineunder the
seat.

Sixth, the Kentucky SupremeCourt held it was
not reversible error when, during the penalty
phase,the court clerk testifiedTaylor had previ
ously been convictedof trafficking in cocaine.
The clerk immediately corrected himself and
statedthe prior convictionwas for illegal posses
sion of a controlledsubstance.The Courtpointed
out the misstatementby the clerk was brief and
immediately correctedandTaylordid not receive
the maximumsentenceon either offense.

Taylor’s convictionswereaffirmed.

Commonwealth v. Allen & Cook, Ky.,
- S.W.2d 11/19/98

Bullitt Circuit Court

This case involves the interpretation of KRS

620.0301,Kentucky’s Child Abuse Reporting
Statute.

The casearose from the following facts. Two
studentsreportedto Allen a teacherandCooka
counselorthat anotherteacherhad engagedin
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sexual contactwith them. Allen and Cook, fol
lowing school protocol, told the school principal
what the studentshadtold them. Allen and Cook
weresubsequentlyindicted for thiling to report the
allegedabuseto a local law enforcementagency,
the KentuckyState Police, the Cabinetfor Human
Resourcesor its designatedrepresentative,the
Commonwealth’sAttorney or the County Attor
neyasrequiredby KRS 620.030l. The statutory
violation of failure to reportjsa misdemeanor.

Allen and Cook argued they dischargedtheir
reportingdutiesby informing the school principal
of the suspectedabusepursuantto school protocol.
They furtherarguedthatsincetheyhadinformed
the schoolprincipal,they wereentitled to immu
nity from prosecutionunder KRS 620.050.

The chargeswere twice dismissedby the district
court prior to any trial and wound their way
through the court system until they reachedthe
Kentucky SupremeCourt.

The KentuckySupremeCourt held the language
of thereportingstatuteis clearandunambiguous.
"All individuals with firsthand knowledge or
reasonablecauseto believethat a child is abused
haveamandatoryduty to report the abuse. Super
visors [such as school principals] have a dual
responsibility. They mustnot only report in their
individual capacity, they must also relay to
authorities any reports they receive from their
subordinates."Thus, Allen andCookviolatedthe
provisionsof the statuteby only reporting to the
schoolprincipal.

The CourtnextaddressedwhetherAllen andCook
were entitled to imrtiunity from prosecutionbe
causetheyhadmadeareport to theschoolprinci
pal. The Court held "[a] report to a supervisor
basedupon schoolprotocolis not a reportwithin
the meaning of KRS 620.030 ... and therefore
[Allen and Cook} do not meet the thresholdre
quirement for the protection of this immunity

statute

Accordingly, the casewasremandedto the district

court for further proceedings consistent with the
Court’s opinion.

‘ommonwealtlz v. Reeler, Ky.App.,
S.W.2d 10/2/98

FayetteCircuit Court,JudgePaisley

Beelerwas indicted for welfarefraud andbeing a
second degree persistent felony offender. In
exchangefor her guilty plea, the Commonwealth
recommendeda one year sentenceon the first
count,enhancedto five yearson the PFO II count,
andrestitution. The trial court acceptedBeeler’s
guilty plea. At sentencing,Beeleraskedthe court
to probate her sentence.The Commonwealth
objected,arguingBeelerwas ineligible for proba
tion under KRS 532.0805. The trial court rec
ognizedit could only grant Beelerprobationif it
found the PFO statuteunconstitutional.

The trial court held the statute unconstitutional
becausea similarly situated PFO I defendant
would be eligible for probation under KRS
532.0807 and there was no rational basis for
probationto be availableto ClassD PFO I defen
dants but not Class D PFO II defendants.The
court sentencedBeelerto one year, enhancedto
five years,probatedthe five year sentenceand
orderedrestitution.

The Commonwealthappealedand argued the
rational basis for making Class D PFO I defen
dantseligible for probationbut not ClassD PFO
II defendantsis rationally related to the state’s
interestin eliminatingprisonovercrowding.

The Court of Appeals agreed. It statedthat al
though the effect of the statutoryprovision [the
1994 amendment]"mayseeminequitableto those
defendantsin Beeler’s position, it withstands
rationalbasisreview."

Accordingly, the Court of Appealsheld the trial
court erred when it found the statuteunconstitu
tional and probatedBeeler’s five year sentence
becauseprobation was not a legal option. The
Court of Appealsvacatedthe circuit court’s order
and remanded Beeler’s case for resentencing
consistentwith its opinion.
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Colbert v. Common wealth, Ky.App.,
- S.W.2d - 10/2/98

JeffersonCircuit Court,JudgeConliffe

The policewent to the housewherenineteenyear
old Colbert, his mother and his youngerbrother
lived in responseto a domesticdisturbancecall
from Colbert’smother. After a chase,Colbert was
arrestedfor assaultandresistingarrest. After his
arrestColbert askeda police officer to retrieve a
specific pair of shoesanda coat from his bedroom
in the basement. The officer asked Colbert’s
motherfor permissionto searchherson’s room for
weapons. Mrs. Colbert told the officer he could
searchanywherein the househe wantedand"do
whateveryou gotta do." No consentform was
signedand no warrantwas obtained.

Upon entering Colbert’s bedroom, the police
discoveredseveralplasticcasesresemblinghand
gun casesandan unlockedsafewhich containeda
large quantity of cocaine,marijuana,money,an
ammunitionclip andseveralphotographs.

Colbert was subsequentlychargedwith trafficking
in cocaineandtrafficking in marijuana.

Colbert movedto suppressthe cocaine,marijuana
andmoneyasbeing theresultof an illegal search
arguinghis mother’s consentto searchhis room
was invalid. After a suppressionhearing,the trial
court overruledthe motion to suppress.Colbert
thenentereda conditionalguilty pleato trafficking
in cocaine, trafficking in marijuana, resisting
arrestandseconddegreeassault.

On appeal,the Court of Appealsphrasedthe issue
as being"[w]hether parentshavesufficient com
mon authorityover achild’s bedroomwithin their
hometo rendervalid their consentto asearch."

Although Colbert’s room was in the basement,
separatefrom the rest of his mother’shouse, the
door to his bedroomwas left unlocked,allowing
his motherto enterhis room at will. Colbert paid
no rent to his motherfor his room in her house. It
appearedfrom the evidenceMrs. Colbert hadjoint
accessto or control over her son’s room for all
practicalpurposes.

The Court of Appeals concludedthat Mrs. Col
bert’s consentto search her son’s room in her
housewas valid. The Court of Appeals further
held her consentto searchthe room includedthe
closed plastic handguncasesand the unlocked
safe. Her consentto searchwas without reserva
tion or limitation, althoughshe could haveplaced
parameterson the scopeof the search. Since she
did not, the police were permittedto searchthe
gun casesandthe safe.

Becausethe trial court did not err in refusing to
suppressthe evidence found as a result of the
search,Colbert’sconvictionswereaffirmed.

Skimmerhornv. Commonwealth,
Ky.App., - S.W.2d- 11/9/98
DaviesCircuit Court,JudgeHoward

Two brothers,JohnandMark Skimmerhorn,were
tried for andconvictedof seconddegreeburglary.
Johnwas alsoconvictedof beinga seconddegree

persistentfelony offenderand Mark was convicted
of being a first degreepersistentfelony offender.
They were sentencedto ten years and fifteen

years,respectively.

On appeal,both men arguedthe trial court erred
when it overruled their motions for a directed
verdict of acquittal. Theirargumentwaspremised
on discrepanciesand contradictions in the testi
mony of the prosecution’switnesses.

The Court of Appealsstatedwitnesscredibility is
a questionfor thejury. The Courtof Appealsalso
pointedout therewas physicalevidenceconnect
ing John to the crime since insulation from the
stolensafeanda hammerwith tracesof insulation
on it were found in John’shome. Thus, it was
clearlynot unreasonablefor thejury to find John
andMark guilty of seconddegreeburglary.

Mark alsochallengedhis first degreePFOconvic
tion which wasbasedon a prior felony conviction
from Hopkins Circuit Court and a prior felony
conviction from Oldham Circuit Court. The
Daviess county deputy clerk testified to these
certified out-of-countyjudgments. Mark argued
the clerk’s testimony was improper becausethe
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Daviesscountydeputyclerk was not the custodian
of therecordsfor HopkinsandOldham counties.

The Court of Appealsfound no error becausethe
Commonwealthpresenteda certifiedcopy of the
Hopkins Circuit Court judgmentof conviction.
The Court of Appealsrelied on KRE 1005 which
statesa certified copy is self-authenticatingand
does not require testimonial declarationsof its
verity. Since the judgmentwas certified, there
was no requirementfor the deputyclerk or any
otherpersonto testify from personalknowledge.
The Court of Appealsconcludedthe trial court

did not err in allowing the deputyclerk to testify
about the out-of-countyjudgment becausethe
judgmentwas self-authenticating,relevantandan
exceptionto the hearsayrule.

Mark also arguedthe Hopkins Countyjudgment
of conviction should not have been admitted
becauseit did not identify Mark by birthdateand
social securitynumberandthus therewasno proof
Mark was the samepersonnamedin thejudgment.

Again the Court of Appeals found no error. It
pointed out that Kentuckycourtshavelong held
that identity of nameis primafade evidenceof
identity of person. Thus,the burdenwas on Mark
to showthathe wasnot the samepersonnamedin
the HopkinsCountyjudgment. Mark offered no
proofthathe was not the individual namedin the
judgment.

JohnandMark’s convictionswere affirmed.

Osbornev. Commonwealth,Ky.App.,
- S.W.2d - 11/13/98

McCrackenCircuit Court,JudgeDaniels

Osbornewas tried for and convictedof driving
underthe influence,fourth offense,driving with a
revokedlicenseandbeinga first degreepersistent
felony offender. He was sentencedto a total of
twenty years. His convictionswere affirmed on
direct appeal. Osbornethen filed an RCr II .42
motion andaskedfor an evidentiaryhearing. The
trial court deniedthe motion without an eviden
tiary hearingandOsborneappealed.

Osborneclaimedin his RCr 11.42 motionthat his
trial counsel renderedineffective assistance,not
basedon his performanceat trial, but basedon his
failure to comply with his desire to accepttwo
differentpleaoffers madeby the Commonwealth
prior to trial ad his failure to advise him of the
benefitsof thosepleaoffers andthe dangersposed
by ajury trial.

Osborne’s claims were based on the following
facts. Osbornewas originally chargedwith DUI,
fourth offense,anddriving with arevokedlicense.
His appointedattorneymovedto suppressoneof
Osborne’sprior DU! convictions,but themotion
was denied. Prior to trial, the Commonwealth
offeredOsbornefive yearson the DUT chargeand
twelve months on the revokedlicensechargein
exchangefor his guilty plea. Osborneallegedin
his RCr 11.42 motion thathe told his counselhe
wantedto acceptthe Commonwealth’soffer, but
no such acceptancewascommunicated.

Subsequently,a new indictment was returned
chargingOsbornewith beinga PFO I in addition
to the two original charges. Four days after the
above-mentionedoffer, the Commonwealthof
fered to dismiss the PFO I charge if Osborne
would proceedto trial within a week. Osborne
allegedin his RCr 11.42motion he was willing to
accept this offer, but his trial counselrefused,
insistingthe matterwould be remandedto district
court when the motion to suppressone of Os
borne’s prior convictions was granted. The
record revealedthe motion to suppresshad been
deniedtwo monthsearlier..

The new trial date was four monthshence. One
week before trial, the Commonwealthoffered
Osbornea total of sevenyearsin exchangefor his
guilty plea. Osbornealleged in his RCr 11.42
motionthathe waswilling to acceptthis offer, but
his attorneywould not permithim to do so.

TheCourt of AppealsheldthatOsbornemayhave
suffered prejudice by his counsel’s failure to
rendereffectiveassistancein the pretrial proceed
ings.
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The Court of Appeals also found the record re
flected evidencethat Osbornecommunicatedto
counselhis willingness to acceptthe Common
wealth’soffers. The evidenceto supportthis claim
was containedin a letter in the record from an
attorneyrepresentingOsborneon anothermatter
in anothercounty. The record also contained
letters from Osborneto his trial counselin this
casestatinghis willingnessto acceptthe offers.

The Court of Appealsstated"it remainsquestion
ablewhy a pleaagreement,suchas thoseoffered
by the Commonwealth,would be rejected." "Un
lesstrial counselcanproffera plausiblereasonfor

advisingOsborneto rejectsame,it would appear
the record doesnot refute Qsborne’sclaim and
there is adequateobjectiveevidencesupportingan
allegationof ineffective assistanceof counsel."

The Court of Appeals reversedthe ruling of the
trial court andremandedthe matter for an eviden
tiary hearing.The Court of Appeals furtherstated
that if the trial court determinedtrial counselwas
ineffective and Osbornewas prejudicedby that
ineffectiveness,then Osborneshould be allowed
to servea sentenceharmoniouswith that offered
by the Commonwealth. The Commonwealth
would be permittedto withdraw its prior offer
only if it could rebut the presumptionthat the
withdrawal is the productof prosecutorialvindic
tiveness.

Prince v. Commonwealth,Ky.App.,
- S.W.2d- 10/17/98

JeffersonCircuit Court,JudgeEwing

A police officer attemptedto arrestPrinceon two
outstandingbench warrants. Prince resistedthe
arrestanda wrestlingmatchoccurred. According
to the policeofficer, Princepulled the pistol from
theofficer’s holster,pointedit in the officer’s face
andfired it. The officer receiveda gunshotwound
to his ear that required stitches. According to
Prince, the officer wrestledhim to the ground,got
on top of him, put the gun in his face, andPrince
pushedthe gun away and it went off and hit the
officer in the ear.

Princewas tried for attemptedmurdered.Thetrial
court instructedthejury it could find Princeguilty
of attemptedmurder,seconddegreeassault,third
degreeassaultandselfprotection.Thejury found
Prince guilty of attemptedmurderand fixed his
punishmentatsixteenyearsin the penitentiary.

Princeraisedfour issueson appealall relatingto
the trial court’s instructions.

First, Prince arguedthe trial court should have
instructedon the lesser includedoffense of at
temptto commit first degreemanslaughter.

The Court of Appealsdisagreed.The Court of
Appeals stated that to attempt to commit first
degreemanslaughter"a personwould have to,
intending only to causeseriousphysical injury,
take an intentional,substantialsteptoward causing
an unintentional, unanticipateddeath, yet not
actuallycausedeath.Such would requirean inten
tion to commitan unintentionalact." And "[t]here
is no such criminal offense as an attempt to
achieve an unintendedresult." People v. Viser,
343 N.E.2d903, 910 Ill. 1975.

Second,Princearguedthe trial court shouldhave
instructedthejury that the erroneousbelief in the
need for self-protectioncould result in a convic
tion for third or fourth degreeassaultrather than
attemptedmurder. Princearguedthe officer was
usingmoreforce thanwas necessaryto effectuate
the arrest.

The Court of Appealsdisagreed.It heldthe facts
of the casewerenot sufficient to indicatethat the
officer usedmoreforce thanreasonablynecessary
to effect the arrest so as to entitle Prince to an
"imperfectself-defenseinstruction.

Third, Princearguedthe trial court erredwhen it
substitutedthe word "intended"for "planned"in
the attemptedmurderinstruction.

The Court of Appealsdisagreed.KRS 506.0101
b usesthe word "planned"not "intended." The
Court of Appealsheld thatalthoughit would have
beenbetterto follow the languageof the statute
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exactly, the instruction given sufficiently "em
bracedand conveyedthe meaning"of the statute.

Fourth. Prince arguedthe trial court should have
instructedthejury it could find him guilty of first
or seconddegreewanton endangermentas alter
native instructions to attemptedmurder, not as
lesserincludedoffenses.

The Court of Appealsdisagreed. The Court of
Appealsheld that since "it [waJsabsolutelyclear

that [the officer] sufferedphysical injury, Prince
was not entitled to alternateinstructionsfor first
and seconddegreewanton endangerment."

Prince’s convictionwas affirmed.

Julie Namkin
AssistantPublic Advocate
100 FairOaks Lane, Suite302
Frankfort, Kentucky 40601
Tel: 502 564-8006,#279; Fax: 502 564-7890
E-mail: jnamkinniail.pa.state.kv.us*

DISTRICT COURT COLUMN:
PU! TRENDS IN RECENT CASES
> Jeff Sherr, Assistant Public Advocate

Your client is pulled over by a policeofficer for
running a red light. The officer after smelling
alcohol administersseveral field sobriety tests.
Your client consentsto taking a preliminarybreath
test, however the machine malfunctions. The
officer thenarrestsyour client takeshim andto the
local jail. After hearingthe officer readhim his
informedconsentwarning, your client, thinking
that he should not trust this machine since the
otherone was broken, refusesto take the breath
test. He tells the officer he wantsto take a blood
testandthat he will payfor it. The officer tired of
dealing with your client refusesthis requestand
turns him over to thejail.

Your client is chargedwith DUI 3rd operatinga
motor vehicle OMV while driving license is
revokedor suspendedfor driving underthe influ
ence- third offense,andPFO 2". Your learnthat
theCommonwealthis basingthe OMV chargeon
prior convictionsin 1991 and 1992.You alsolearn
that the PFO charge is basedon a 1994 felony
OMV charge which used the 1991 and 1992
chargesto earnfelony enhancement.

Wasyou client entitledto his own bloodtest? ‘f
so, shouldthe other evidenceof intoxication be
suppressed?

Can the Commonwealthindictfor PFO 2 based

on a chargethat wasenhancedby the samecon
victions that are enhancing the underlying
charge?

Later you learn that your client suspensionwas
supposedto haveended one month prior to the
presentoffense, but he did not attend alcohol
abuseeducation.

Can your client be charged with operating a
motor vehiclewhile driving licenseis revokedor
suspendedfor driving under the influencef the
suspensionperiod is over, but hefails to obtain
his license?

Supposethat insteadof requestinga blood test,
your client refuses.The officer respondsby ob
taining asearchwarrantfor his blood.
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Can theqJiccr usea searchwarrant in a casenot

in valving death or a physical in/mw?

Thesequestionsareansweredin several,yet to he

published, opinions from the Kentucky Supreme
Court andthe Court of Appeals.

Commonwealth v. Mmix,
S.W.2dKy.App. 1998

After being pulled over for running a stop sign,
Mmix was askedto perform severalfield sobriety
testsand a preliminary breathtest. The prelimi
nary breath test machine malfunctioned in two
attempts.The officer arrestedMmix, took him to
jail, andreadthe informedconsentwarningpursu
ant to KRS 189A.103andKRS189A.l05. Mmix

thenrefused,threetimes,to submitto a breathtest
on an Intoxilyzer 5000 Breath Instrument.Mmix

requestedto be taken to a local hospital for a
blood test. This requestwas denied.

The district court granteda motion to suppress
evidenceof Mmix’s intoxicationand dismissedthe
DUI chargebecausethe officer improperlyrefused
the requestfor a blood test. The Circuit Court
affirmedthe decision.

The Commonwealthfirst arguedto the Court of
Appeals that an individual arrestedfor DUI is
entitled to an independenttest only after submit
ting to the test requestedby the officer. The
Commonwealthmaintainedthat the fact Mmix

consentedto the preliminary breath test was ir
relevantbecausehe refusedto submitto thebreath
test the officer requestedafter his arrest.

The Court of Appealsstatedthat malfunction of
thepreliminarybreathtestdoesnot translateinto
a refusalby Mmix andthat by consentingto these
testsMmix hadsatisfiedthe consentrequirement
of KRS I 89A.103. The Court alsodismissedthe
argumentthatthesetestswereadministeredbefore
and not after arrest, citing Speersv, Common
wealth, 828 S.W.2d 638 Ky. 1992. The Court
heldthat Mmix was "entitled to an alternativetest
of his choiceathis expense."

The Court nextaddressedwhethersuppressionof
all other evidenceof intoxication is the appropri
ateconsequencefor this violation of the implied
consentstatute.Relying on Beach v. Common
wealth, 927 S.W.2d 826 Ky. 1996, the Court
held that the evidenceof other intoxicationcould
still be submittedto the jury and the jury could
conceivablyfind Mmix guilty of DUI basedon the
observationsof the officer.

Neweombv. Commonwealth
S.W.2dKy. 1998

Newcomhwas arrestedin 1996 andchargedwith
operatinga motor vehiclewhile driving licenseis
revokedor suspendedfor driving undertheinflu
ence.Newcombhadprior convictionsfor the same
offense in 1991, 1992, and 1994 as a Class D
felony. Newcombwas indictedfor OMV while
license is revoked or suspendedthird offense,
basedon the 1991 and 1992 prior offenses.New-
comb was also chargedwith first-degreePFO,
basedon the 1994 OMV conviction and a 1974
felony conviction.

The primary issue addressedby the Court was
whetherthe PFO chargeshould have been dis
missedon the basisof doubleenhancement.The
appellantarguedthat the 1991 and 1992 misde
meanorOMV convictionswere used to enhance
the 1994 felony OMV convictionwhich was then
impermissiblyusedto supportthe PFO charge.

The SupremeCourt reviewed several Kentucky
casesregardingenhancedoffensesandthe useof
a PFO charge. Relying primarily on Jacksonv.
Commonwealth,650 S.W.2d250 Ky. 1983and
Eary v. Commonwealth,659 S.W.2d 198 Ky.
1983, the Court held that it is permissiblefor
someoffensesto be usedto enhancethe charged
offenseto a felony while a differentprior is used
for PFO enhancement.Therefore,the 1991 and
1992 OMV offensesmay enhancethe present
chargeto a felony andthe 1994 OMV conviction
standson its own and can be usedto support the
PFO charge.
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Dixon v. Commonwealth
S.W.2d Ky.App. 1998

Dixon waschargedwith operatingamotor vehicle
while driving licenseis revokedor suspendedfor
driving under the influence, third offense. The
indictmentallegedthatthe offensewas committed
on November 18, 1996. Dixon’s license was
suspendedas a result of a DUT 2 conviction in
1994. That 12 month suspension,pursuantto
KRS 189.070 1, expired October 31, 1995,
howeverDixon failed to enroll in an alcoholabuse
programandwas not eligible for reinstatementof
his driver’s licenseat the time of the presentof
fense.

The Commonwealtharguedeventhoughhe was
eligible for reinstatementhis failure to obtain
reinstatementleft him still undera suspensionfor
a DUI conviction.

The Court of Appeal disagreedwith that argu
ment. The Court heldthat Dixon was only liable
for a violation of KRS 186.6202 for operatinga
motor vehicle on a suspendedlicense.Once the
period of suspensionfor the DUI ended,Dixon
was conditionally eligible for reinstatementonce
he compliedwith KRS I 89A.070 3 by attending
an alcohol abuseprogram. The Court reasoned
that the failure to attendthe alcoholabuseprogram
was why his licensewas suspendedat the time of
the offenseratherthandueto the DUI conviction.

Combs v. Commonwealth
S.W.2d - Ky. 1998

Combs was pulled over by a police officer for
weavingandmaking a wide turn. Theofficer later
testified that Combssmelledof alcohol and that
there were two empty beerbottles andfour full
beerbottles on the front seatof the car. Combs
admittedto drinking earlierandcompliedwith a
requestto performseven!field sobrietytestwhich
indicatedsomedegreeof intoxication. After being

takento jail, Combsrefuseda blood test. The
officer took stepsto obtain a searchwarrantand
blood was takena short time following.

The issue addressedby the Court was whethera
searchwarrantmaybe usedto obtaina suspected
drunkdriver’s blood after a refl.isal in a casenot
involving deathor a physical injury.

KRS 1 89A. 1051 statesthat "[nb personshall be
compelledto submitto anytestof testsspecified
in KRS 189A.103. KRS 189A.1052bcreates
an exceptionto this rule that allows a judge to
issuea searchwarrant"when apersonis killed or
suffersphysical injury."

The Court of Appealsupheldthe admissionof the
blood test holding that the statuteviolatedsepara
tion of powers provisions by infringing on the
judiciary’s power to issue a searchwarrant.

The Supreme Court in a unanimousdecision
disagreed with the Court of Appeals holding
regardingthe constitutionalityof the statute. "The
ordinarily legitimate action of obtainingasearch
warrantwhena suspectrefusescannotbe usedto
avoid the standardset by the GeneralAssembly
which establishedthe requirementof death or
physicalinjury for ablood alcohol test." Despite
finding error in the admissionof the resultsof the
blood test, the Court affirmedthe decisiondueto
otheroverwhelmingevidenceof Comb’s intoxi
cation.

NOTE: THESE OPINIONSARENOTFINAL AT
THE TIME OF THIS WRITING.

JeffSherr
AssistantPublic Advocate
100 FairOaksLane, Suite302
Frankfort,Kentucky 40601
Tel: 502 564-8006#236; Fax: 502 564-7890
E-mail:jsherrmail.pa.state.ky.us*
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SHIFTING PARADIGMS AT FAUBUSH:
PERSUASIVELY TELLING THE CLIENT’S STORY

From October4-9, 1998 25 coachesand 105 partici
pants came to the Kentucky Leadership Center in
Faubush,Kentucky for a week of creativethinking on
how to persuasivelytell the story of their clients and
learninghow to makepersuasivecritical judgmentsfor
their clients. The Departmentof Public Advocacy is
working hard to provide not only educationbut also
professionaldevelopment.

SteveRenchof Denver,Colorado,told usthat we had
to think like a juror, not like a lawyer. Everythingwe
think about and do has to be powerful persuasion.
Renchobservedthat winning.litigatorsunderstandthat
peoplemakea decision emotionallyand then they ra
tionalize it. The 25 coachestaughtus how to rid our
selvesof legalese,abstractions,conclusionsandgener
alities and replacethem with sensorylanguage,vivid
word picturesthatare specific,simple andshort.

The fundamentalskills of creativebrainstormingand
compellingtheory of the casewere the foundationof
the program. RebeccaLiLoreto and Vince Aprile
presented the principles of these critical litigation
skills.

Increasingthe national and Kentucky coachesareun
derstandingthat the week-long Institute was one of
helping litigators learn how to make critical judg
ments. Thosemaking high quality judgmentslook at
the complexproblemsthey face through multiple per-

spectives,such as the perspectiveof other litigators,
thejurors,judge, public.

The two most significant advancesat this yea?s!nsti
tute were everyparticipantbrought their own caseand
was the addition of appellate and post-conviction
tracks.Being a trial attorneyis differentfrom being an
appellateattorneywhich is different from being a post-
conviction attorney.Some of the differencesare very
significant.However, the coreskills of litigating apply
across these three areas. The Institute honored the
differences and maximized the commonalities. The
bottom line is that winning litigators, whatever the
stage of their client’s case, excel at creative brain
storming, compelling theory of the case, persuasive
presentationto the fact-finders.

The helpfulnessof the Institute was characterizedby
one of the participants, "This is powerful education. I
now know why the things ! wasdoing well are work
ing and I learneda ton of ways to be better for the
lawyer coaches,the non-lawyers coachesand from
thosein my small group."

The attorneyspresent,participantsandcoachesalike,
continuedon theirjoumeyto be paradigmpioneers,
movingfrom theesoteric,rational, legal to the effec
tive, emotional,persuasive,telling their client’s story
everymore effectively.Clients wereheardto shoutfor
joy..
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PROTECTION AND ADVOCACY
GETTING THE MOSTBANG FOR YOURBUCK!

Protectionand AdvocacyP & A is the agency
in Kentucky designatedby the Governorto pro
vide legally basedadvocacyto personswith dis
abilities. P & A operatesfour federally man
datedandfundedprograms:

I. Protection& Advocacyfor Personswith
DevelopmentalDisabilities;

2. Protection & Advocacy for Individuals
with Mental Illness;

3. Protection & Advocacy for Individuals
Rights;

4. Protection & Advocacy for Assistive

Each program has their own eligibility criteria
andcaseacceptancepriorities.

Becausethe demandfor advocacy servicesfar
exceedsits resources,P & A is chargedby its
enablingstatutesto establishpriorities and case
acceptancecriteria on an annualbasis.The P &
A does this with the active, informed participa
tion of its consumeradvisory bodies after re
ceiving public input from a varietyof sources.

During its first years of existence,the national
protection and advocacysystemsrespondedto
every customer’sneed. Over the years,P & As
discoveredthat providingrepresentationto every
individual, who contactedthe P & A, while fre
quently of significant impact to the individual,
did not result in long-lasting systemic change.
With this realization came the move toward
more systemic advocacy and priority setting.
Systemschange efforts result in laws, regula
tions, policies,practicesor organizationalstruc
tures that promote accessto serviceson a per
manentbasis. Systemschange advocacyis de
signedto enableindividuals with disabilities to
achievegreater independence,productivity and
integrationwithin the communityandwork

force. Systems change activities include im
pacting policy makers, legislative advocacy,and
classaction litigation.

Congressin concert with the Executivebranch
agencieswith oversightand rulemakingauthor
ity over P & As haveclearlycommunicatedthat
it is incumbentupon the P & As to attempt to
maximize resources.The most efficient way to
maximize resourcesis to bring about systemic
changethat will benefitgreaternumbersof indi
viduals with disabilities than can be accom
plishedthroughindividual representation.

As P & As have moved to systemicpriorities,
the perception often has been that individual
clients will no longer be represented.P & A
does continue to represent individual clients.
The numberof individual clients and which in
dividual clients P & A can representare deter
mined by the annual priorities set by staff and
the consumeradvisory bodies. Most systemic
change is advancedthrough representationof
individual clients.

The P & A priorities for fiscal year 1999 Octo
ber 1 - September30 are available upon re
quest. If you would like to offer commentsCon
cerning our proposedFY 99 priorities, please
contact Ms. Debbie Foy at 502 564-2967; E
mail: dfoy@mail.pa.state.ky.us.

MaureenFitzgerald,Director
Protection& Advocacy
100 Fair OaksLane, Suite302
Frankfort, Kentucky 40601
Tel: 502 564-2967;Fax: 502 564-7890
Toll Free:800 372-2988
E-mail: mfitzgeraldmail.pa.state.ky.us*

Technology.

Maureen Fitzgerald
P & A Director
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PUTTING A FACE ON JUSTICE
Defender Employment Opportunities

Are you interestedin Putting A FaceOn Justice? If so, the Kentucky Departmentof Public Advocacy
may be the place for you. This is a very exciting time for the Department. We are expandingmany of
our currentofficesandwill be addingfive new offices by the year2000.

Current Opportunities.DPA is currently seekingattorneysfor the following trial offices: Bell County,
Lincoln County,Perry County, PulaskiCounty, and McCrackenCounty. We arealsohiring investigators
for the HendersonOffice and Pikeville Office. We areseekinga Capital Trial BranchManagerwho will
direct the trial level deathpenalty defenseeffort statewide,as well as a Capital Trial Branchattorney.We
are also seekinga Capital Post-ConvictionBranch Manager who will direct the post-convictiondeath
penaltydefenseeffort statewide.We areseekinga legal secretaryin Bell County.

Opportunitiesin the Next 2 Years.Our expansionwill continue into the next two years. In 1999, we
will open offices in DaviessCounty,Adair County and JohnsonCounty. Positionsfor entry level andex
periencedattorney are availablein Adair and JohnsonCounties.In July 1999, we will open our Warren
Countyoffice andin January2000 our currentexpansionwill be completewith the openingof our Mason
County Office. We are seekingboth entry level and experiencedattorneysfor thesevacancies.We will
alsobe hiring secretariesandinvestigatorsfor each of thoseoffices.

Contactthe DPA Recruiter.If you would like to Put A FaceOn Justice,contactSarahDavis Mad
den, Recruiter,at the Departmentof Public Advocacy, Division of Law Operations,100 Fair Oaks Lane,
Suite 302, Frankfort, Kentucky 40601,phone: 502-564-8006,extension136, fax: 502-564-7890,email:
smaddenmail.pa.state.ky.us.

Louisville & Lexington.For defenderemploymentinformation in Louisville, contactDaniel T. Goyette,
JeffersonDistrict Public Defender,200 Civic Plaza, Louisville, Kentucky 40202;Tel: 502 574-3720;
Fax: 502 574-4052. In Lexington, contactJosephBarbieri, Fayette County Legal Aid, Ill Church
Street,Lexington,Kentucky 40507;Tel: 606 253-0593;Fax:606 259-9805.

Access our Web Page.To remainupdatedon our job listings or to learn more about the Department
checkout our web pageat http://dpa.state.ky.us.career.htm.*

Sarah Davis Madden, DPA’s Recruiter

SarahDavis MaddenreceivedherJurisDoctoratefrom Salmon P.
ChaseCollegeof Law in 1985. ShejoinedDPA as theRecruiterin
March 1998. Sarahbeganher legal careerwith CumberlandTrace
Legal Services. Leavingthere,shedid a short stint with the Ken
tucky Court of Appealsbeforespendingseveralyearsin private
practice. Immediatelyprior to coming to DPA. shewas employedby
SalmonP. ChaseCollege of Law.
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An Awards Search Committee recommendstwo
recipients to the Public Advocate for each of the
following awards. The Public Advocate makes the
selection.The Awards are presentedat the Annual
DPA Conferencein June.Contact Tina Meadows at
100 Fair Oaks Lane, Suite 302, Frankfort, Kentucky
40601; Tel: 502 564-8006,#236; Fax: 502 564-
7890 for a nomination form. E-mail:
tmeadowsmail.pa.state.ky.us.All nominationsare

required to be submitted on this form by March 1,
1999. Members of the Awards Search Committee
are: John Niland, DPA Contract Administrator,
Elizabethtown; Dan Goyette, Director, Jefferson
District Public Defender’s Office, Louisville; Christy
Wade, Legal Secretary, Hopkinsville Office,
Hopkinsville; Tina Scott, Paralegal,Post-Conviction
Unit, Frankfort; Ed Monahan, Deputy Public
Advocate, Frankfort, Ky., Chair of the Awards
Committee

Gideon Award
Trumpeting Counselfor Kentucky’s Poor

In celebration of the 30th Anniversary of Gideon v.
Wainwright, 372 U.S. 335 1963, DPA established fl,
GideonAward in 1993. The award is presented to the person
who has demonstrated extraordinary commitment to eqt1al
justice and who has courageously advanced the right to
counsel for the poor in Kentucky. Recipients have been:
1993 * Vince Aprile. DPA General Counsel
l994 . Daniel T. Goyette and

the Jefferson District Public Defender’s Office
1995 * Larry H. Marshall, DPA Appeals Branch
1996 * Jim Cox, DPA’s Somerset Office Director
1997 * Allison Connelly, U.K. Clinical Professor
1998 .Ed Monahan, Deputy Public Advocate

RosaParksAward
Advocacyfor the Poor: Non-Attorney

Established in 1995, the Rosa Parks Award is presented at
the Annual DPA Conference to the non-attorney who has
galvanized other people into action through their dedication,
service, sacrifice and commitment to the poor. After Rosa
Parks was convicted of violating the Alabama bus
segregationlaw, Martin Luther King said, "I want it to be
known that we’re going to work with grim and bold
determination to gain justice... And we are not wrong.... If we
are wrong justice is a lie. And we are determined...to work
and fight until justice runs down like water and righteous
ness like a mighty stream." Recipients have been:
1995 * CS Brown, Paralegal, Capital Trial Unit
1995 * Tina Meadows, Executive Secretary

for Deputy Public Advocate

1997 * Bill Curtis, Research Analyst, Law Operations
1998. Father Patrick Delahanty

Nelson Mandela Lifetime DefenseCounsel
Achievement Award: SystemwideLeadership

Established in 1997 to honor an attorney for a lifetime at
least 2 decades of dedicated services and outstanding
achievements in providing, supporting, and leading in a
systematic way the increase in the right to counsel for
Kentucky indigent criminal defendants. Nelson Mandela
was the recipient of the 1993 Nobel Peace Prize, President
of the African National Congress and head of the Anti-
Apartheid movement. His life is an epic of struggle,
setback, renewal hcpe and triumph with a quarter century
of it behind bars. His autobiography ended, "I have walked
the long road to freedom. I have tried not to falter; I have
made missteps along the way. But I have discovered the
secret that after climbing a great hill, one only finds that
there are many more hills to climb... I can rest only for a
moment, for with freedom come responsibilities, and I dare
not linger, for my long walk is not yet ended." Recipients
have been:
1997 . Robert W. Carran, Attorney, Covington, Ky.
1998 * Col. Paul C. Tobin, Louisville, Kentucky

In Re Gaul! Award

In Re Gaul! Award recognizes the person who has
specially advanced the quality of representation of
juveniles in Kentucky. It honors and is named after the
landmark United States Supreme Court case, In re Gaul:,
387 U.S. 11967 where the Court stated, ". . .the condition
of being a boy does not justify a Kangaroo Court."
Recipients have been:
1998 * Kim Brooks, Northern Ky. Children’s Law Center

Professionalism& ExcellenceAward

A new Professionalism& ExcellenceAward beginsat the
1999 Annual Conference. The President-Elect of the KBA
selects the recipient from nominations. The criteria is the
person who best emulates Professionalism & Excellence as
defined by the 1998 Public Advocate’s Workgroup on
Professionalism & Excellence: Professionalism and
Excellence are achieved when every member of the
organization is prepared and knowledgeable. respectful
and trustworthy. and supportiveand collaborative. in an
environmentthat celebratesindividual talents and skills.
and which provides the time, the physical space and the
human, technological and educational resources that
insure high quality representationof clients, and where
each member takes responsibility for their sphere of
influence and exhibits the essential characteristics of
professionalexcellence.U
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"Sectionalismhasoftengenerateda shortsightednesswhich haskept manyKentucky
institutionsin a stateofmediocrity,or has involved . wasteffiluseof limited
resource&"

- ThomasD. Clark
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UPCOMINGDPA, NCDC, NLADA & KACDL EDUCATION

** DPA **

* 27th Annual Public Defender Conference;ExecutiveInn Hotel, Louisville, KY; June 14-16,1999
* 13th Litigation PracticeInstitute;KentuckyLeadershipCenter,Faubush, KY; October 3-8, 1999

with 3 litigation tracks: trial, appeal,andpost-conviction

NOTE: DPA Education is open only to criminal defense advocates. For more infonnation: http://dpa.state.ky.us/rain/htm

** KACDL **

.

For more information regarding KACDL programs call or write: Linda DeBord, 3300 Maple Leaf Drive, LaGrange, Kentucky
40031 or 502 243-1418 or Rebecca DiLoreto at 502 564-8006, ext. 279.

** NLADA **

* NLADA SubstantiveJuvenile& Skills, Washington,D.C. - February6-7, 1999
* NLADA Life in the BalanceXI, Atlanta,Georgia- March 13-17, 1999
* NLADA Leadership& ManagementDefenderConference,San Diego, California - April 18-20, 1999

For more information regarding NLADA programs call PaulaBernstein at Tel: 202 452-0620; Fax: 202 872-1031 or write to
NLADA, 1625 K Street, N.W., Suite 800, Washington, D.C. 20006; Web: http://www.nlada.org

**NCDC**

* NCDC Trial Practice institutes, Macon, Georgia- June 13-26, 1999 and July 18-31, 1999
For more information regarding NCDC programs call Rosie Flanagan at Tel: 912 746-4151; Fax: 912 743-0160 or write
NCDC, do Mercer Law School, Macon, Georgia 31207.


