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"Whether it is a minor or
an adult who stands
accused, the lawyer is the
one person to whom
societyy as a whole looks as
the protector of the legal
rights of that person in his
dealings with the police
and the courts."

Fare v Michael C.,
442 U.S. 707, 719
(1979)
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FroMm THE EDITOR. . .

Gault Initiative

Juvenile representation in Kentucky has been identified as an area that
full-time and contract public defenders must improve. This special is-
sue of The Advocate focuses on juvenile litigation, defense litigators
doing juvenile representation and the history of juveniles and the crimi-
nal justice system.

DPA is in the midst of its Gault Initiative - a major plan to improve ju-
venile defense representation across Kentucky. Join us in our resolve to
provide better legal representaiton to Kentucky’s juveniles. Please give
Jeff Sherr your feedback and suggestions on this critical effort.

U.S. Attorney General
Attorney General Janet Reno offered substantial reflections in her Law
Day remarks. We carry them this issue and invite your response.

Psychological Evaluation

I S Mental health issues in criminal cases face us in increasing numbers
Copyright © 1999, Ke_nt’il‘c_ky Department ¢ and complexity. Take a look at what new psychological testing reveals
Advocacy. All rights reserved. Permnission to us as litigators.
ducion s raed providedcred
thor and DPA and acopy of the repr Advocate Changes | .

m 4 dvac a‘te‘; Plefm‘is’sion‘ for r epro ducticn ot s This is the .ﬁrst Advocatg undffr the guidance of Pa‘ttl Heying, who has
tate Iy sy8i ghted art?ckes mu e btambd o replaced Tina Meadows in doing the graphics, design and layout of The
o £ S i Advocate. Tina provided us with marvelous Advocates over the last 9
years. Patti has a strong background in theatre and several years of
training and teaching throughout the states of Minnesota and Kentucky.
She is starting us out with a new design and layout for The Advocate.
Please give her your feedback.

Edward C. Menah& ‘ Bditor: 1 84

Edward C. Monahan
Editor

Department of Public Advocacy

Education & Development

100 Fair Oaks Lane, Suite 302

Frankfort, Kentucky 40601

Tel: (502) 564-8006, ext. 236; Fax: (520) 564-7890
E-mail: pheying@mail.pa.state.ky.us

Paid for by State Funds. KRS 57.375 & donations.
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Darden v. Commonwealth
1999 WL 113134
(Ky. Ct. App. 3/5/1999)

Opinion Withdrawn 3/17/1999
A juvenile, Marcus Darden, was
driving a 1978 Cadillac toward a
football field during a game at
Todd Central High School. He
was stopped by a police officer
who was on security duty. An-
other officer had received informa-
tion from the school principal of
“the odor of marijuana around a
school parking lot area.” Asa
result of the information, another
officer, Officer Moberly, went to the parking lot area and saw the
Darden’s car. Moberly stopped the car based solely on the informa-
tion from the schoo! principal.

Darden v. Commonwealth
1999 WL 113134
(Ky. Ct. App. 3/5/1999)
Opinion Withdrawn
3/17/1999

United States v. Shutters
163 F.3d 331
(6thr Cir. 12/10/1998)

United States v. Allen
168 F.3d 293
(6th Cir. 3/2/1999)

After the car was stopped, Darden consented to a search of the car,
which revealed drugs, weapons, and shells. Darden and his passen-
gers were arrested. Darden filed a motion to suppress, arguing that
the original stop had been unlawful. The trial court overruled the
motion, however, based upon the fact that the school principal had
reported the odor of marijuana from the parking lot area and based
upon the fact that “no one else was in the area.”

The Court of Appeals affirmed the decision of the trial court. Inan
opinion written by Judge Knox joined by Judges Gudgel and Dyche,
the Court held that the officer had a reasonable and articulable suspi-
cion to stop Darden. The Court relied upon Graham v. Common-
wealth, 667 S.W. 2d 697 (Ky. App., 1983), and the fact that the in-
formant in this case was not an anonymous individual, but in fact
was the school principal. Further, the Court also noted that in Gra-
ham, the Court held that a person could be seized for a violation of a
misdemeanor not in the presence of the officer. Accordingly, be-
cause the tip came from the school principal and because Darden
and his friends were the only people in the area, the stopping was
lawful.

What is missing in this opinion is any nexus between the informant’s
tip and Darden. From the opinion anyway, the tip was that the odor
of marijuana was coming from the parking lot of a high school dur-
ing a football game. Absolutely nothing in the informant’s tip re-
lated to Darden, his car, or his passenger. It is highly questionable
whether anyone in the area, as implied by the opinion, could be
legitimately stopped without some sort of nexus between the odor
and Darden.

United States v. Shutters

163 F.3d 331 (6th Cir. 12/10/1998)
This is a case involving a scheme to buy cars with forged checks and
to sell them across state lines. Shutters was investigated, and even-
tually evidence was obtained at two residences both pursuant to al-
leged consent and a warrant. Shutters was convicted in a jury trial
and sentenced to 57 months in prison. He appealed to the Sixth Cir-
cuit.

Judge Jones wrote the opinion for the Court affirming Shutters’ con-
viction. The Court denied Shutters’ challenge to his consent, which
resulted in a search of his sister’s residence. The Court found that
there was a factual dispute regarding the facts, and that the court be-
low had not erred in finding that Shutters had failed to make the reg-
uisite showing that the police were lying and that he was telling the
truth. The holding of the case was that “the district court’s conclu-
sion—that Shutters voluntarily consented to the search of the Geor-
gia Residence—was not clearly erroneous.”

Shutters also appealed the search of his Tennessee residence pursuant
to a warrant. The Court found that the affidavit in support of the
search warrant failed to show a nexus between Shutters and his resi-
dence. However, the Court also accepted the Government’s con-
tention that the good faith exception should apply to save this search,
saying that “only a police officer with extraordinary legal training
would have detected any deficiencies” in the warrant. Accordingly,
both searches were held to be constitutional.

United States v. Allen

168 F.3d 293 (6th Cir. 3/2/1999)
An informant told Det. Lomenick that “Red Dog” had been in pos-
session of cocaine three days earlier in a particular Chatanooga apart-
ment. Without any investigation, Det. Lomenick prepared an affi-
davit asking to search the apartment, and it was granted by a local
magistrate, actually an attorney acting for the local magistrate. Det.
Lomenick then executed the search warrant, during which a gun and
9.3 grams of crack cocaine were found. The defendant entered a
conditional guilty plea and appealed to the Sixth Circuit.

In an opinion written by Judge Clay, the Sixth Circuit reversed.
United States v. Allen, 168 F.3d 293 (6" Cir. 1999). The Court ana-
lyzed whether the affidavit, which relied exclusively upon the infor-
mant’s tip, allowed a finding of probable cause by the magistrate.
This was decided by examining two factors: “(1) an explicit and de-
tailed description of alleged wrongdoing, along with a statement that
the event was observed firsthand, entitles the informant’s tip to
greater weight than might otherwise be the case; and (2) corrobora-
tion of the tip through the officer’s independent investigative work is
significant.”

Based upon these factors, the Court found the affidavit legally insuf-
ficient. The Court noted that the affidavit only stated that cocaine
was at the apartment 3 days prior without indicating the amount of
cocaine, the type of cocaine, or the location of the cocaine. Nor did
the affidavit indicate how the informant knew about the appearance
of cocaine. In addition, the police failed to corroborate any of the
information given by the informant. The Court noted that the affi-
davit was a "“form type affidavit consisting of boilerplate
text...boilerplate language in affidavits poses a threat of generaliza-
tion where particularization is necessary.” Under all of these factors,
“under the totality of the circumstances, we find that the affidavit at
issue was conclusory and ‘bare bones’ in that it failed to provide suf-
ficient factual information for a finding of probable cause because it

(Continued on page 5)
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(Plain View, Continued from page 4)

contained only the affiant’s belief that proba-
ble cause existed, which lacked particularized
facts sufficient to indicate that a search
‘would uncover evidence of wrongdoing[,]’
and was not corroborated by an independent
investigation.”

The Court next looked at the question of
whether the search could be saved by the
good faith exception to the warrant re-
quirement. The Court answered this
question in the negative finding that the
third exception under Unifed States v.
Leon, 468 U.S. 897 (1984) was met,
namely that “the affidavit was so lacking
in indicia of probable cause as to render
official beliéf in ils existence entirely

unreasonable, or where the warrant appli-

cation was supported by nothing more
than a bare bones affidavit.” In this case,
the Court believed that “Detective
Lomenick should have known that the
search was illegal despite the magis-
trate’s authorization...We believe that a
reasonably prudent officer would have
made some attempt to corroborate the
informant’s tip in order to establish the
requisite probable cause.”

Judge Gilman concurred in part and dis-
sented in part. While he agreed that the
search warrant was defective, he would
have excused the illegality based upon
the good faith exception. “I cannot con-
clude that the affidavit was ‘so lacking in
indicia of probable cause as to render
official belief in its existence entirely
unreasonable. ..] believe that reasonable
people could disagree as to whether the
affidavit was supported by probable
cause.” Judge Gilman also criticized the
majority for its criticism of the use of
boilerplate affidavits. “Standard forms
are a useful tool to provide officers a
skeleton from which to work, and actu-
ally serve in many cases to perpetually
alert officers to the legal requirements
that they must meet.” Finally, Judge
Gilman invited an en banc review of the
case “in order to clarify the law in this
circuit regarding the necessary require-
ments for the issuance of a search war-
rant based on uncorroborated information
from an informant.” &

THE ADVOCATE

Volume 21, No. 3, May 1999

‘N . . .

Ernie Lewis, Public A

dvocate
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The Depart-
ment of
Public Advocacy, and Kentucky public defenders, has lost a
friend. Laura Douglas has left as the Public Protection and
Regulation Cabinet Secretary for a job m Louisville as Vice-
President and General Counsel for the Louisville Water Com-
pany. She will be missed.

Ms. Douglas has been the Secretary of the Cabinet since Decem-
ber 1995. The Public Protection and Regulation Cabinet is the
Cabinet in which DPA has been since the early 1980s. The
Cabinet is an umbrella Cabinet with oversight authority over
Alcoholic Beverage Control, Board of Claims, Crime Victims
Compensation Board, Dept. of Financial Institutions, Dept. of
Housing, Buildings and Construction, Dept. of Insurance, Dept.
of Mines and Minerals, the Office of the Petroleum Storage Tank
Environmental Assurance Fund, the Dept. of Public Advocacy,
the Public Service Commission, the Kentucky Racing Commis-
sion, and the Board of Tax Appeals. Under Ms, Douglas’ tenure,
this disparate Cabinet was given additional unity and identity.

Ms. Douglas brought strength to the job as Cabinet Secretary.
She was an activist Secretary, not in any way content to look the
other way when problems became apparent to her. She brought
about significant change in ABC and in the organization of the
Cabinet itself, among her many achievements. She stressed good
management, accountability, and data based decision-making.
She served with distinction on the Governor’s Criminal Justice
Response Team, during which she chaired a Victims” Committee.
She demonstrated excellent value based decision-making.

She never forgot poor people during her leadership of the Cabi-
net. She came from a Legal Services background as a lawyer, and
brought that experience to bear in her dealings with DPA. She
helped public defenders in many ways. She helped us reorganize

Laura Douglas Leaves as Cabinet Secretary

- tion of the Trial Divi-

into four divisions.
More recently, she ap-
proved the reorganiza-

sion into 5 trial regions,
and a reorganization of
the Post-Trial Division
into two appellate
branches, including a
Capital Appeals
Branch. She approved
of our ability to utilize
flexible hiring, which
has enabled us to fill
much needed vacancies despite the limits of our complement.
She was a strong supporter of Plan 2000, especially favoring
juvenile enhancement and the creation of 5 additional full-time
offices during 1998-2000. She helped salvage the Capital
Post-Conviction Branch. She was a strong supporter of addi-
tional funding for public defenders in the 1998 General Assem-
bly, and has agreed to continue to serve on the Blue Ribbon
Group on Improving Indigent Defene in the 21 Century. She
helped me secure a place on the Governor’s Criminal Justice
Response Team. She helped coach me through the process of
the 1998 General Assembly.

On a personal level, I will miss Laura Douglas. She is a classy
woman who exercised her power gently, wisely, and in a
measured way. She has been my friend, a friend of DPA, and
a friend of poor people in Kentucky. ®

Ernie Lewis, Puinc Advocate

Bill Clemons, a native of Breathitt County, has
been the juvenile specialist at the Hazard Regional
DPA Office since October 1, 1998. Bill worked in
the mines for many years and then attended Berea
College and the University of Kentucky College of Law after the
mining position no longer existed. Since his graduation from law
school, he has held several different positions, including law clerk
for Judge Stephen Hayden in Henderson and staff attorney han-
dling district court at Fayette County Legal Aid. Last fall, he
returned home to eastern Kentucky and accepted the juvenile
specialist position in Hazard.

Bill has enjoyed each of his attorney positions as well as his work
with pre-trial services in Lexington. The transition from clerking
for a circuit judge to handling a high volume of district court
cases in Fayette County was a challenging one. However, Bill
enjoyed the wide variety of cases he was able to handle and liked
the juvenile court work after an initial period of being “torn up”
about what he experienced there. Bill believes that it is important
to let juveniles know that they have rights and that the court

Bill Clemons. . .Juvenile Specialist by Gail Robinson

system ‘is designed to protect them as much as to punish them.
That includes the right to appeal, and Bill has been willing to
appeal cases which he believes have merit.

While in Fayette County, Bill urged the juvenile court judge that
a sentence for contempt could not exceed the 45 and 90 day limits
set out in KRS 635.060(4) and (5). The district judge disagreed
with Bill’s argument and he appealed to circuit court where Judge
Sheila Isaacs upheld his position. Shortly after taking the posi-
tion at the Hazard Office, Bill appealed a case from juvenile to
circuit because a ten year old child with a low 1Q had been
adjudicated guilty of charges filed by the schoo! system when Bill
believed the child, who was a special education student, should
have been a dependent, neglected or abused child instead of a
public offender. Pending appeal, Bill obtained a stay of the
district court’s judgment and the juvenile remained at home. Bill
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Ronald B. McCloud

Named Secretary
Public Protection and Regulation Cabinet

1982, an office he held for 15 years. He co-founded and
chaired the Economic Development Corporation of Boyd
and Greenup counties, was president of the Ashland Busi-
ness Center, and was a member of the FIVCO Area Devel-
opment District.

Gov. Paul Patton appointed Ronald B. McCloud Secretary of
the Public Protection and Regulation Cabinet on March 10,
1999. Sec. McCloud succeeds Laura Douglas, who left to take
a position within the private sector.

Sec. McCloud is a native of Greenup County and a graduate
of Eastern Kentucky University and the Graduate School of
Banking, Louisiana State University. He worked for the First
American Bank in Ashland, Kentucky for 19 years, serving as
Senior Vice President before leaving to become Chairman of
the Kentucky Democratic Party.

"Ron has both the administrative abilities and a commitment
to public service that will make him a valuable part of our ad-
ministration," Gov. Patton said at the press announcement.

"I'm ready for this opportunity to take on new challenges and
to demonstrate my desire to continue in public service in this
new role. It’s an honor to be part of Governor Patton’s admin-
istration," said Secretary McCloud.

"Secretary McCloud brings to this job an interest in people,
extensive administrative ability, and the willingness to work
hard. 1 look forward to working with Secretary McCloud to
move the Kentucky Public Defender system forward into the
21st Century," remarked Ernie Lewis.

Sec. McCloud became mayor of Worthington, Kentucky in

His civic and volunteer service includes director of the Salva-
tion Army; past treasurer, First Baptist Church in Worthing-
ton, member of the Boyd/Greenup Counties Chamber of Com-
merce; and adviser to the Boy Scouts of America, Tri-State
Council. In 1997 he received the Outstanding Volunteer Cor-
nerstone Award from the Boyd/Greenup counties Chamber of
Commerce.

Sec. McCloud is married to Nancy Ovesen McCloud, who
works for the Cabinet for Families and Children as a principal
assistant in the ombudsman’s office. Secretary McCloud has
four children, Lucinda, Brian, James and Ronae, and one
grandchild. He and Mrs. McCloud live in Frankfort. ®

(Clemons Article Continued from page 7)

states that he has drafted appeals and habeas corpus petitions that
he ended up not having to file because the cases were success-
fully resolved. He believes that the drafting process refreshed his
memory concerning the legal claims he would be presenting.

At this point, Bill handles juvenile court in Perry, Knott and
Letcher Counties and also handles involuntary commitment hear-
ings at a hospital in Hazard. The pace in the courts where he
currently appears is far slower than the pace in Fayette County
and the clients are more positive about representation by a public
defender. Bill has tried to educate the judges and county attor-
neys with whom he works about juvenile law and believes that
this has been helpful. He is enjoying the work but sometimes
feels frustrated that a judge may find a juvenile guilty when he
believes a jury would have returned a not guilty verdict for the
client.

Bill suspects that the number of juvenile cases has increased in
recent years because matters that used to be handled at home or at
school are now being brought to court. A problem that is faced by
advocates in rural areas is the lack of alternative programs avail-
able to juvenile clients. Even a well intentioned judge may
choose to sentence a juvenile to detention if he believes there are
no other alternatives available.

Bill believes that it is important for all who participate in our
juvenile court system to remember that these are children and not
little adults and that a ten day detention sentence wil} seem like a
very long sentence to a juvenile. Bill’s supervisor, Peyton
Reynolds, direction attorney of the Hazard Office, states that he’s
very proud of Bill’s work and his emphasis on clarifying the
Juvenile Code and assuring that the rights of juvenile clients are
protected. Thanks for your zealous advocacy on behalf of juve-
niles, Bill. ®
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Providing individualized, effective, and
caring representation 1o Kentucky’s indi-
gent youth through comprehensive educa-
tion, systematic support, and innovative
use of technology. t

The Gault Initiative: |
Saving the World One Child At A Time by Jeff Sherr

T T SRR EEETEEXTAEYENENET] a The field of j'uyenile law is an energized, exciting area of

: praétice which, due to the limited amount of caselaw and
the ever-changing juvenile code, allows attorneys to practice
creative, problem-solving law. Unfortunately, it has tradi-
tionally been viewed as a proving ground for young attor-
neys, merely a stepping stone toward the practice of “real’
criminal faw. This view coupled with enormous caseloads
has led to today’s crisis in providing quality representation
in Kentucky’s juvenile proceedings.

Elements of the Plan

 Co-Counseling Cases
o Asst. Director of Ed. teams with one Contract Attorney per
: region - :

80 Juvenile Specialists also assist

10 Juvenile Social Workers provide support

Recognizing the impdrtance of quality education for juve-
nile practitioners, the 1998 General Assembly provided
funds for the Department

“The rly/,’; to repre- of Public Advocacy and a

Case Reviews . .
H0 Create regional cells of 8-10 attorneys

§0 Each cell will be led by a juvenile specialist and a JPDU or
: Juvenile Appellate attorney

8> Cells will be connected through use of email and video sentation by counsel EZWCA:,:?::LDD‘:‘;‘IOT of
' conferencing ' is not a formality. 7t ucatt Soveiop”
ment whose primary re-

Isnotag rufg 1774 425" | sponsibility is to increase
ture to @ yitualistic | education in juvenile rep-
requirement. It is t/¢ | resentation at the trial

i Regional Juvenile “Summits” :
10 A one-day summit of juvenile practitioners (including contract §
: attorneys) in each region ' ' :

0 Lead by Regional Manager, Juvenile Specialists and essernce oj‘/wz‘z'ce. ” level. A comprehensive
Assistant Director of Education o Lo needs assessment includ-
' ' ' Kent v. United States, ing literature review, inter-

iKnowledge Management

0 On-line Motion Bank

0 On-line Dispositional Alternative Bank. .

i — Created and Maintained by Juvenile Social Workers
80 Juvenile Manual

10 Juvenile Listserv

|0 Computerized QuickReview of Juvenile Code available

383 U.S. 541, 561 (1966). | Views, focus groups, and

_—l surveys has been con-
ducted. This report outlines the results of the needs assess-
ment and the initial approach toward upgrading the-quality
of representation of Kentucky’s youth. !

The Problem : :

“Young people charged with delinquency offenses
need effective representation to ensure that they are not
held unnecessarily in secure detention, improperly
transferred to adult criminal court or inappropriately
committed to institutional confinement. They need the
active assistance of counsel to properly challenge pros-
ecution evidence and to present evidence in their be-
half, If the charges against them are sustained, they
need effective representation to assure that the disposti-
tion order is fair and appropriate to their individual
need. If they are incarcerated, they need access to at-
torneys to help respond to a myriad of post-
dispositional legal issues. 4 Call for Justice: An As- "~
sessment of Access to Counsel and Quality Representa-
tion in Delinquency Proceedings, ABA Juvenile Justice
Center, Juvenile Law Center, and Youth Law Center,
p.4,(1995) ' '

Newly Hired Attorney Education
#0 Continue 2 1/2 day program for new attorneys
40 Follow up with computerized QuickReview

i itigation Persuasion Institute

10 Juvenile Track added to LPI

0 Coaches brought in with expertise in juvenile issues

80 Emphasis given to Transfer and Dispositional Hearings

1 Annual Conference

80 Continue emphasis of Juvenile Practice

10 1999's Conference will include sessions on
: = Motion Practice

= Sex Offenders

= Transfer issues

DPA Performance Standards for Juvenile Trial Litiga-
jtors : . o :

80 Circulate Proposed Standards for Revision

#0 Develop Checklist based on Standards

10 Utilize Standards in Education

10 Utilize Standards in Performance Evaluations

(Contintted on puge 10)
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(" The Gault Initiative " Continued from page 9)

In 1995, the national report “A Call for Justice: An assessment
of Access to Counsel and Quality Representation in Delin-
quency Proceedings” painted a bleak picture of the quality of
juvenile representation in the United States. This comprehen-
sive study made the following recommendation regarding the
education of juvenile attorneys:

®  Trainers should use innovative and interactive tech-

niques, including:

® audiotapes,

®  videotapes,

®  mock hearings,

®  or regional meetings with teleconferencing to
ensure that educations are flexible, affordable,
effective and accessible to attorneys in distant
areas.

®  The curriculum for the education should be updated
regularly and be comprehensive, including, at a mini-
mum:
"~ @ child development,
communicating with young clients,
multicultural issues knowledge of community
resources,
diversion,
informal case resolution,
ethics,
transfer/waiver hearings, and
related legal issues such as custody, education,
mental health, and child welfare. Id. at 68.

A Kentucky study, “Beyond In Re Gault: The Status of Juvenile
Defense in Kentucky”, conducted by the Children’s Law Center
recognized the need to upgrade Department of Public Advo-
cacy’s education for full-time and contract attorneys who repre-
sent children. The study made the following findings relevant to
DPA’s education effort:

® DPA should reassess its allocation of resources to
" ensure that juveniles receive a fair and equitable por-
tion of funding and other available resources as com-
- pared with adult offenders.
®  Attomneys representing juveniles in public and status
offense proceedings should receive comprehensive
education on juvenile court practice, treatment issues,
criminal law, and other special matters relating to the
representation of children.
®  All contract attorneys who take juvenile cases should
be required to complete juvenile education similar to
that of full-time DPA attomneys.
®  Courts, bar associations and state agencies such as
DPA should adopt minimum standards for represen-
tation of juveniles in juvenile court.

The DPA responded to this study by requesting resources neces-

sary to meet these deficits. The General Assembly has provided
funding to address the problem. In addition to the creation of the
position to increase the quality of education, funding was made
available to hire six new trial attorneys in existing full-time offices
to focus on juvenile representation, two juvenile appellate lawyers,
and two Master level social workers.

Needs Assessment

A needs assessment process focusing on the areas most needing
education and the methods of education to be utilized has also been
conducted through the use of surveys and focus groups.

DJJ Focus Group

In February of 1999, a focus group consisting of DJJ staff members
from Rice Audubon Youth Development Center met to discuss
issues related to defender education. Rice Audubon provides treat-
ment for approximately forty public and youthful offenders. This
group was chosen because of the member’s unique vantage point to
review the results of juvenile practitioners performance.

The primary area of concem stressed by the group was the commu-
nication between the child and counsel. Group members described
frequent occurrences of children returning to court for reviews
without their attorney speaking with them or their counselors. This
lack of communication often increases the frustration and nervous-
ness of the children leading to behavior problems in the facility.
Group members also expressed their surprise that when attorneys
did call the facility it was not uncommon for the staff member to
have to explain the juvenile code to the attorney.

Survey of District Court Judges

A survey was sent to the Commonwealth’s district court judges
asking them to rate some thirty areas of juvenile practice to deter-
mine the areas in most need of education. The responses of the
judges identified DJJ structure and programs, dispositional alterna-
tives, predispositional alternatives, sex offenders and transfer hear-
ings as the areas in most need of additional education for defenders.

Survey of Attorneys

Another survey was sent to juvenile practitioners focusing on the
areas education is most needed and which methods of education to
utilize. The attorneys identified a list similar to the judges regard-
ing the areas in which education is most needed. Transfer hearings,
caselaw and statute updating, sex offenders, DJJ structure and pro-
grams, and dispositional alternative lead the list.

Conclusion

The needs assessment identifies three primary areas for focus:

1. Providing the court with dispositional alternatives. In other
words, answering the question, “What can we do to help these

- kids?”;

2. Providing attorneys with education on particular difficult areas
of juvenile practice, such as sex offenders, transfer hearings,
and special education; and

(Continued on page 11)
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3. Teaching attorneys the skills needed to better communicate
with their juvenile clients.

The assessment also indicates that the education must be provided
using a variety of methods with an emphasis on hands on educa-
tion with other attorneys on real life cases.

The crisis in Kentucky's juvenile law cannot be solved merely
through an increase in education programs. The solution must
also address adjusting the attitude of and toward juvenile practi-
tioners, providing the support structure to serve individual clients
and creating the time to fully involve clients, their families and
their communities in shaping a better futyre.

Elements of the Plan

Co-Counseling Cases

Attorneys rated working with an experienced attorney as one of
the most effective leaming methods. With the creation of the
new Assistant Director of Education and Development (A.D.)
position, the department now has an individual with the time set
aside to provide one-on-one assistance to attomeys. The A.D.
will be available to co-counsel one case in each of the depart-
ment’s five regions. When the case is closed the A.D. will move
to another case in the region. The regional managers will iden-
tify the case and attoreys for co-counseling with priority given to
contract attorneys. Other attorneys in the region, including juve-
nile specialists and a juvenile social worker, will participate in
comprehensive case reviews of these cases to provide increased
opportunities for sharing ideas and resources.

Case Reviews

Case reviews with other juvenile attorneys can dramatically in-
crease the quality of representation in the case reviewed by in-
creasing the wealth of knowledge and experience brought to the
case. Case review also provides for a learning opportunity for all
of the attorneys involved as they share ideas for strategy, motion
practice and disposition.

As part of The Gault Tnitiative, regional cells of 8-10 attorneys
led by a juvenile specialist will be created for the purpose of on-
going case review and support. These cells will be also include a
member of the Juvenile Post Dispositional Branch and a juvenile
social working. The cells will be connected through the use of
email discussion groups and video conferencing.

Regional Juvenile “Summits”

An annual “Summit” of juvenile practitioners will be held in each
of the five trial division regions. Prior to the Summit a needs as-
sessment will be conducted for that region and seminars will be
offered in subjects most requested by members of the region.

The Summit will be lead by the Regional Manager and the re-
gion’s Juvenile Specialists working with the Assistant Director of
Education and Development. In addition to offering relevant,
needed education, the Summits will provide another forum to
discuss common problems and solutions to those problems.

Knowledge Management

Technology will be utilized to provide information, to quickly seek
help from others, and to review recent caselaw and changes in the Juve-
nile Code. Motions will be collected from across the Commonwealth
and be accessible to juvenile practitioners through a password protected
internet site. The new Master’s level social workers will create and
maintain an on-line Dispositional Alternative Bank to allow attorneys
to quickly search for treatment specific to their client’s needs. The
comprehensive Juvenile Manual, already in existence, will continue to
be updated and will be made availabie on-line. An email discussion
group (with 37 members currently) has been created to facilitate discus-
sion of juvenile issues and sharing of motions and articles. QuickRe-
view, on-line quizes, will provide attorneys a vehicle to test their
knowledge of the Juvenile Code and caselaw.

Newly Hired Attorney Education

The Department will continue two and one half day juvenile program
for newly hired attorneys. Participants will be able to review the
knowledge acquired at the education through the use of QuickReview.

Litigation Persuasion Institute

A Juvenile Track will be added starting October, 1999 to the Depart-
ment’s annual Litigation Persuasion Institute in Faubush, Kentucky.
This intensive week long institute provides participants repeated oppor-
tunities to get on their feet to try out persuasion techniques with feed
back from peers and experienced coaches. The Juvenile Track will
give emphasis 1o persuasive advocacy at transfer and dispositional hear-
ings.

Annual Conference

The Department’s annual conference will continue its emphasis of Ju-
venile Practice with this year’s conference containing beginning and
advanced sessions in transfer hearings and sex offender, session on
the use of themes in juvenile motion practice and a plenary session with
a national speaker.

DPA Performance Standards for Juvenile Trial Litigators
A draft of proposed DPA Performance Standards for Juvenile Trial
Litigators has been prepared by Rebecca DiLoreto and is currently be-
ing discussed on the juvenile practitioners email discussion group. Af-
ter this initial discussion, suggestions will be solicited from regional
trial managers and juvenile specialist throughout the state. Once the
standards are finalized they will be used to develop practitioner check-
lists, guide education curriculum, and assist in evaluating attorney’s
performance.

R ————— ]

Jeff Sherr
Asst. Director of Education
and Development

Conclusion

Surveys will be sent to judges ‘
early in the implementation 100 Fair Oaks Lane, Ste. 302 f
of plan to set a baseline for Frankfort, Kentucky 40601
levels of performance in areas [ Tel: (502) 564-8006 ext. 236
such as knowledge of E-Mail: jsherr@mail.pa.state ky.us §
caselaw, level of motion
practice, and number and fea- |
sibility of dispositional alter-
native presented. After a year, these surveys will be resent to
track changes. As the plan is implemented, it will continue to be
assessed and will change to meet the needs of litigator. Attor-
neys and their supervisors will be asked to provide feedback and

suggestions throughout the process.l
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The Coalition proposes that
the court of the future
should be a unified family
court, designed to bring all
family-focused legal issues

Executive Summary
A Celebration or a Wake? The Juvenile Court After 100 Years

1998 Annual Report to the President, Congress and the Administrator of the Office of Juvenile
Justice and Delinquency Prevention by the Coalition for Juvenile Justice'

In 1999 the juvenile court will mark its 100™ anniversary as a
separate legal institution, and there is much public and aca-
demic ambivalence about both its effectiveness and future.

At least part of the impetus for the creation of the court ini-
tially was dissatisfaction about the criminal law’s ability to
deal in a humane and efficient manner with children who vio-
lated the law. Although separate institutions for children
were growing in acceptance during the 19" century, their ap-
propriateness and the effectiveness of their program designs
were widely questioned. Consequently, the juvenile court as
a separate entity was established in Cook County, Illinois, in
1899, to get children out of adult institutions, to focus more
on rehabilitative treatment rather than punishment, and to pro-
vide for greater informality and confidentiality in court pro-
ceedings.

Over the years since 1899 concerns developed in a number of
quarters about the absence of due process in these informal
juvenile courts, and the United States Supreme Court re-
sponded with a series of rulings in the late 1960s and early
1970s that narrowed considerably the procedural gulf be-
tween juvenile and criminal courts. These decisions, begin-
ning with Kent v. United States in 1966 and In re Gault in
1967, demanded greater procedural regularity in the juvenile
court to ensure due process for juvenile offenders. The fed-
eral Justice and Delinquency Prevention Act of 1974 con-
tributed to the juvenile justice reform movement with its core
requirements focused on the separation of juveniles and adults
in institutions, deinstitutionalization of status offenders, re-
moval of youth from adult jails, and, later, the disproportion-
ate confinement of minority juveniles. The past decade, how-
ever, has witnessed a growing criminalization of the juvenile
justice process through a greater use of transfer or certifica-
tion to adult court, an opening up of the court and its records,
the establishment of longer juvenile dispositions, and more
emphasis on accountability sanctions premised on punishment
than on traditional rehabilitative treatment.

The impending approach of the second century of the juvenile
court has focused considerable attention on the future of the
juvenile justice system in America. The Coalition for Juve-
nile Justice believes the juvenile court of the next century
should not be fundamentally different from the court through-
out most of the current century, but we hope that it will re-
ceive significantly more of society’s attention and resources.
We do not believe the juvenile justice system is fatally
flawed. Like many institutions and programs for children and
youth, we believe that it only requires some fine tuning and
greater support to carry out its high purpose.

into a single setting with
one judge dealing with the
problems presented by those issues holistically. Judges and
other juvenile justice system personnel should be selected for
their interest in children and youth, and they should be given
the specialized training to enable them to perform their tasks
in a caring and effective fashion.

The court must also be provided with the needed staff and
resources to enable it to do its assigned job in dealing with
children and families in need of great attention.

We also urge that there must be a far greater emphasis on
delinquency prevention and on the creation of effective early
intervention programs to reduce the incidence of youth crime.
The court and the community also need to work together to
develop more alternative dispute resolution services to divert
cases away from the formal legal system where court inter-
vention is unnecessary.

We strongly recommend that juveniles charged with criminal
offenses be detained only in separate juvenile facilities, and
only when such incarceration is absofutely necessary to pro-
tect society or to assure their presence in court. Children also
should have an unwaivable right to zealous and competent
counsel at all critical stages of the proceedings against them,
and trained and experienced prosecutors committed to the
juvenile justice system must be available to the court.

Transfer of juveniles to adult criminal court should take place
only after an individualized hearing before a juvenile or fam-
ily court judge, with the decision based on specific and care-
fully delineated criteria. If youths are transferred to the adult
court for trial, they should not be placed in any adult facility
unless and until they have been convicted and sentenced as
adults. Delinquency hearings in juvenile or family court
largely should be held in open court, and court records
should be accessible to those with a demonstrated need to
know. The court must also be provided with the needed staff
and resources to enable it do its assigned job in dealing with
children and families in need of great attention. Victims
should be given greater access to and participation in court
proceedings.

The court of the 21* Century must have available to it a con-
tinuum of graduated sanctions and priority must be given in
court handling to early intervention for potentially serious,
violent, or chronic offenders. Culturally, racially, and gender
sensitive services should be available to the court and the
community, and for use in diversion from the formal court
(Continued on page 13}
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process. Greater access to meaningful diagnostic and treat-
ment services must be provided the court for use with youths
suffering from mental health and substance abuse problems.
Carefully designed restorative justice programs, such as com-
munity service, restitution, offender-victim mediation, and
family group conferencing, should be available to the court
for use with appropriate juveniles. Status offenders should
not be placed in secure correctional institutions with delin-
quent youths.

We oppose the death penalty for crimes committed by persons
under the age of eighteen, and we urge the United States Sen-
ate to join the world community by ratifying the United Na-
tions Convention on the Rights of the Child.

The juvenile or family court should address delinquency by
balancing competing, yet complementary, goals. Since youths
are developmentally different, we believe their antisocial be-
havior should be corrected through services expressly de-
signed to address their deficits and behavior in an individual-
ized fashion. Because of their developmental and social dif-
ferences, they are more likely to be rehabilitated by carefully
designed treatment programs than by pure punishment.
Young people who break the law also must be held account-
able for the results of their illegal behavior, because this ac-
countability is an integral part of rehabilitation. Juveniles
need to know that criminal conduct has consequences. Thus,
illegal behavior by juveniles should be addressed by a legal
system that balances protection of the community, develop-
mentally appropriate correction of juvenile lawbreakers, and
protection of the rights of victims.

The Coalition for Juvenile Justice is hopeful that America has
learned the lessons of the past and will adhere to its commit-
ment to a separate juvenile justice system predicated on the
principles that children are developmentally different from
adults, that they continue to need to be separated from adults
in institutional and procedural settings, and that individualized
justice can best rehabilitate juveniles and protect society. We
hope that the Congress and the states will decline to turn back
the clock to the harsher days of a prior century when most
juveniles were tried in criminal courts and largely incarcerated
in adult institutions. W

This was reprinted with permission of the Coalition for Juve-
nile Justice.

" The Coalition for Juvenile Justice is comprised of members of Ad-
visory Groups appointed by Governors or Chief executive officers in
states, territories and the District of Columbia.

2 If anyone would like a copy of the entire report, contact the Coali-
tion at 1211 Connecticut Avenue NW, Suite 414, Washington DC
20036; phone (202) 467-0864; fax (202) 887-0738.

Juvenile Court Turns 100,
But is the Party Over?

This is the city
where a 10- and
11-year old boy
dropped five-
year old Eric Moses from a Chicago, 14" floor window be-
cause he wouldn’t steal candy for them.

It is the city where 11-year old Robert Sandfer show 14-year
old Sharon Dean to death as a gang initiation — and was him-
self slain by fellow gang members to stop him from squeal-
ing to cops.

It is the city where a juvenile Court judge returned three-
year-old Joseph Wallace to the care of his schizophrenic
mother, who then hanged him to death.

Perhaps it is fitting that Chicago — where juvenile crime and
courts make worldwide headlines — is hosting the centennial
of the nation’s first Juvenile Court, but is at the center of a
debate over whether Juvenile Court should be overhauled or
even eliminated.

The sometimes sensational nature of a few juvenile crimes —
like the Chicago murders related above, or the series of
school shootings around the country over the past 18 months
— has driven public officials to nearly reverse the 100-year-
old principles behind Juvenile Court. Thanks partly to a
decade of heavy media attention to juvenile crime and the
ensuing public fear, increasing numbers of children are now
being sent to the adult prison system — where, studies show,
they are more likely to be abused by adults. According to
the U.S. Bureau of Justice Statistics, nearly 5,000 juveniles
served sentences in adult prisons in 1997.

“I’s tragic. It shows just how far we have fallen in the way
we view children”, said Steven Drizin, a supervising attorney
at Northwestern University’s Children and Family J ustice
Center.

«At the turn of the century, the Juvenile Court here in
Chicago was developed in large part because of the horrible
experiences children were being subjected to in adult jails,”
Drizin said, “And as we approach another turn of the cen-
tury, we are moving in the direction of placing more and
more children — and younger children — in adult prisons™.

Others are optimistic about the future of juvenile justice, say-
ing a re-examination of Juvenile Court is healthy. “You
need to refine any system, adult or juvenile, to make sure it’s
responsive to any change in circumstance or change in our
society — to make sure it has the flexibility it needs to be ef-
fective, then make sure you invest it”, said Shay Bilchik, ad-
ministrator of the U.S. Office of Juvenile Justice and Delin-
quency Prevention. “In a way, this scrutiny the Juvenile
Court has been under is long overdue™.
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Birth of a Nation

The need for Juvenile Court — where abused children are pro-
tected and misbehaving children are corrected — arose from
cases like that of 12-year-old James Guild, a black child from
Hopewell, NJ, who was convicted of murdering a white grand-
mother in 1828. The verdict carried an automatic sentence of
death. '

In a recent feport, “A Celebration of a Wake? The Juvenile
Court After 100 Years,” University of Richmond law professor
Robert Shepherd tells how the boy awaited his fate in an adult

'~ jail by playing with mice in his cell. He conducted a mock
trial with rodents as jurors and defendant, then executed the
“bad” mouse. The boy was hanged while a crowd gawked.

Shepherd; who wrote his report for the Washington-based
Coalition for Juvenile Justice, which advised the president and
Congress, says that during the 19" century at least 10 juveniles
who were under 14 at the time of their offenses were executed
in the United States. Two of
them were just 10 years old.

Youth crime and a
“get tough” atmo-

Although tates had Juve- :
ough many states had Juve s_pﬁere stir debate

nile Reform Houses beginning

in the 1820s, the Juvenile Court |0Ver Whether system
movement began in the 1880s  (sAould be overhauled
with secial reformers like Jane |o7 5im_p[y ([um}oecf

Addams and Julia Lathrop of
Chicago’s Hull House, a settlement house and sanctuary for
abused‘women and children. '

Outraged at the abuses inflicted on children locked up in adult
prisons, the reformers called for a separate system of justice
for abused, neglected or delinquent children.

Police and prosecutors joined the call, frustrated by increasing
numbers of “jury nullifications” in which juveniles obviously
guilty of serious crimes were acquitted by juries who did not
want to see them going to adult prison, Shepherd said.

The first true Juvenile Court was born in 1899 here in Cook
County. The movement held such promise that it spread
quickly; by 1915, 46 states, three territories and the District of
Columbia had established Juvenile Courts.

In-Colorado, a parallel movement led by Denver Judge Ben B.
Lindsey used the jurisdiction under Colorado’s compulsory
school attendance law to protect and reform children. When
Lindsey lost re-election in 1927 to a candidate backed by the
Ku Klux Klan, he took the matter of confidentiality for chil-
dren-seriously by burning all his court’s juvenile records. His -
motive: protect the families from KKK reprisals or harassment.
Juvenilé Courts adopted the legal principle of parens patriae,
allowing the court, on behalf of the state, to become “parent”

to a child whose biological parents were unwilling or unable
to raise him or her. A Juvenile Court judge, acting much like
a firm yet caring parent, looked for individualized ways to cor-
rect a child’s misbehavior, disregarding a one-size-fits-all ap-
proach to justice.

Juvenile Court hearings were informal and confidential; juve-
niles were not represented by attorneys. Many judges did not
wear robes, creating a more home-like atmosphere to proceed-
ings.

Abuses Spur Reforms

But paternalism inevitably led to abuses; children were often
jailed with little concem for basic fairness. In a notable 1967
case from Arizona (/n Re Gault), wherein a judge had incar-
cerated a 15-year-old boy indefinitely for making an obscene
phone call, U.S. Supreme Court Justice Abe Fortas likened the
youth’s Juvenile Court trial to a “kangaroo court”. The Gault
case led to massive reforms in juvenile justice nationwide.

Gault and other Supreme Court decisions forced juvenile
courts to become more like adult courts, protecting the rights
of accused youths to have attorneys present during all phases
and to not be incarcerated for minor matters like status of-
fenses.

Some of the changes, however, brought new problems. “The
concept of juvenile court was that it was not punitive and,
therefore, you could treat the person like a child”, said James
Lincoln, juvenile Court Judge in Wayne County, Michigan,
from 1960 to 1977. “A father says to the child: ‘What did you
do? Tell me”. And the child would come clean.

“Nowadays, the child has an attorney who says, ‘Don’t tell’.
This is kind of a psychological change, because you say to the
child, ‘You can beat the rap, even though you’re guilty’,” said

Lincoln, now 82.

Some conservatives say Juvenile Court is too lenient with
young criminals; some liberals believe the court tramples on
children’s rights. Still others say Juvenile Court destroys fam-
ilies by removing children and throwing them into a temporary
and often poorly managed foster care system, now home to
more than 500,000 kids.

“The idea of Juvenile Court is that we can combine social wel-
fare and criminal social control in one institution,” said Barry
Feld, a law professor at the University of Minnesota who pro-
motes abolishing the court. “When we try to do both mis-
sions, we do them both badly”.

Kids who commit crimes don’t fully understand their rights to
remain silent or have an attorney present during police ques-
tioning. Feld and others say. “The reality of the current juve-

(Continued on page 15)
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nile court is that it functions primarily as a scaled-down,
second-class criminal court for young offenders™.

Feld would abolish juvenile court and try children in adult
courts. They could get a “youth discount™ at sentencing, he
says, and be kept separate from adult offenders in prison.

A U-Turn on Kids?

Over the past six years, 40 states — driven by public fears
over violent juvenile crime — have passed laws excluding
more young people from the juvenile justice system because
of the nature of their crimes, and making it easier to put chil-
dren in adult prison. Critics say that trend reverses a
century-long tradition of treating young offenders differently
than adult criminals.

“Part of the argument to abolish the court is that rehabilita-
tion doesn’t work™, said Shepherd, former legislative chair
for the Coalition on Juvenile Justice. “But I’ve seen pro-
grams that do work and we do have a much better idea now
of things that are successful with kids”.

The trend to give children “adult time for adult crime” has
drawn criticism from human rights groups like Amnesty In-
ternational, which recently used a picture of an accused juve-
nile killer from Michigan, 12-year-old Nathaniel Abraham,
for the cover of a report on abuses of children in the U.S.
criminal justice system (Youth Today, December/January
1999).

Shepherd said legislators make a mistake by taking away
from judges the decision on whether a youth should be tried
as an adult, and giving that decision to prosecutors.

“They're saying basically that judges can’t be trusted to
make decisions about transferring kids to (adult court), so
they’re going to do it legislatively”, Shepherd said. “That is
clearly an attack on the traditional model of the juvenile
court, where cases are dealt with on an individualized basis
and (which) still focuses on rehabilitation and treatment,
rather than punishment”.

On the Ropes

But the juvenile crime rate increases since the mid-1980s are
driving the call for more punishment. Since 1994, actually,
juvenile crime rates have dropped dramatically nationwide,
but are still above the pre-1980 levels.

Juvenile court “is on the ropes for a number of reasons”, said
Ira Schwartz, dean of the school of social work at the Uni-
versity of Pennsylvania. “One is that it’s failed to live up to
the rehabilitative ideal of being able to provide prescriptive
diagnostic, and treatment services for kids because of the limita-
tions of the social sciences.

“Another is the long history of not providing basic due process
and procedural rights for young people, which took a series of
Supreme Court decisions™ to correct.

One-time anti-war activist, Bernadine Dohrn, director of the
Children and Family Justice Center at Northwestern, contends
that juvenile court has been subjected to intense scrutiny over the
past 20 years, exposing every flaw. “It’s not hard to imagine that
adult criminal court, if it had this kind of light shown on it,
would look pretty bad™, she says. “Is the adult system really
willing to take 30,000 cases of juveniles into it? Notto mention
status offenses and truancy issues”.

No one says adult prisons are better at rehabilitating people. In-
deed, recent studies from Florida — where most serious juvenile
offenders are automatically tried as adults — show that youths
sent to adult prison are far more likely to commit new crimes
than are youths in juvenile treatment facilities.

[Florida’s automatic waiver policies were championed in the
early 1990s by Dade County prosecutor Jane Reno, now U.S.
Attorney General, and by Bilchik, who was then her deputy].

The Coalition for Juvenile Justice believes it’s not too late to
save juvenile court. It says Congress should reauthorize the Ju-
venile Justice and Delinquency Act (which it has failed to do
since 1996), direct more federal funds to juvenile crime preven-
tion efforts, stop the wholesale transfer of children to adult court,
and make the court more family-focused.

But Congress may soon pass legislation pressuring states to put
more juvenile offenders in the adult system. One bill, known as
S.10, failed to pass last year; this year Sen. Jeff Sessions (R-Ala.)
and Sen. Orrin Hatch (R-Utah) have co-sponsored a new version,
S-254.

Celebration Anyway

In Chicago, officials have scheduled a series of lectures to dis-
cuss juvenile justice and child welfare. The Juvenile court here
is sponsoring an essay contest for students, and the National
Council of Juvenile and Family Court Judges will hold its con-
ference here in July — almost exactly 100 years after the first ju-
venile court case was called by Judge Richard Tuthill on July 3,
1899,

But any celebration is under a cloud. “I think it’s an alarming
and dangerous prospect to think that, as a society, we have so
little hope in our abilities to correct and resolve problems that
young people have”, says Cook County Juvenile Court Judge:
Nancy Sidote Salyers, who presides over the court’s child protec-
tion division. “We’re in essence giving up on ourselves if we
give up on our children”.

Salyers is leading the year long effort to highlight the juvenile
court’s birth, growth — and what she hopes will be its future. &
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. . . From Ornery Kid to Convicted Felon

by Lisa Clare, Juvenile Post Disposition Branch

The Problem: Status offenders in Kentucky who leave home -

after being placed on “home detention” have found them-
selves felons, charged with escape, second degree.

The Solution: Enactment of KRS 630.010 (4) which pro-
vides that “status offenders shall not be converted into public
offenders by virtue of status conduct” and KRS 635.055
which specifies that a child found in contempt of court may
not be committed as a public offender as a result of that find-
ing nor detained in a facility other than a secure juvenile de-
tention or juvenile holding facility.

The New Problem: In parts of Kentucky, status offenders
continue to be confined to “home detention™ and adjudicated
public offenders for felony escape when they leave home
without a parent’s permis-
sion.

THE NATURE OF
STATUS OFFENDERS

Various terms have been
used by courts for chil-
dren who do not do what
their parents ask of them.
Tennessee calls them
“unruly”. Tenn. Code
Ann. Section 37-1-
102(b)(21). Rhode Island
refers to such children as
“wayward.” R.I. Gen.
Laws Section 14-1-3 (Supp. 1991). In Maryland, such a juve-
nile would be called a “child in need of supervision:. Mary-
land Cts. & Jud. Proc. Code Ann. Section 3-801 (1989).
Alaska terms these juveniles as “children in need of protec-
tion.” Alaska Ct. Rules, Child in Need of Aid Rules, 12,
Right to Counsel (Supp. 1992).

Lisa Clare, Juvenile Post Dispositional

In Kentucky, a status offender is a child who has been an ha-
bitual runaway, has not subjected himself to the reasonable
control of his parent, guardian or school personnel or has
been an habitual truant from school. KRS 630.020. Now,
under KRS 438.311, jurisdiction over purchase of tobacco
products by minors is moved from the Department of Agricul-
ture to the Juvenile Session of District Court as a status of-
fense. Now, juveniles who smoke may be adjudicated status
offenders. '

What is clear in all jurisdictions is that a status offender is a
child who is adjudicated for a behavior which is permissible
for an aduit. The particular behavior of concem for purposes

of this article is that of leaving home
without parental permission or permis-
sion of the court after having been
placed on “home detention.”

The public policy for avoiding incarceration of status offend-
ers wherever possible makes good sense when one considers
“the youngster whose only offense against society was that he
could not get along with his parents, {finds] himself cheek by
jowl with the underage rapist, robber or heroin peddler.” Cal.
Welf. & Inst. Code Section 601 (West 1984). Consider also,
that a disproportionate number of children accused of running
away are foster children who have experienced so many
changes in placement that their emotional resources for trust-
ing adults is severely limited. Catholic University Law Re-
view, Vol. 42, No. 271, "Stemming the Tide of Foster Care
Runaways: A Due Process Perspective,” Kevin M. Ryan,
1993, p. 271.

If the goal is to remedy the runaway and the truant problem,
that is, to rehabilitate the children, one must also ask whether
rehabilitation is ever possible in a jail setting. Surprisingly,
research has shown “that status offenders were more likely to
be detained, to be placed in secure confinement, and to spend
longer periods of time in correctional institutions than juve-
niles who had violated criminal statutes.” Child Welfare, Vol.
LXXII, Number 1, January — February 1993 “Status Offend-
ers: Attitudes of Child Welfare Practitioners toward Practice
and Policy Issues,” Robin Russel and Ursula Sedlak.

“CUSTODY” MEANS A LOT OF DIFFERENT THINGS

Unfortunately for the children of Kentucky, the concept of
custody has become elastic with its multiple uses. Stretched
out of place, the word’s use has become ineffective and con-
fusing. Through the years, custody has been a concept of do-
mestic relations and family law. Separated or divorced par-
ents were awarded custody.

From time to time, circumstances in family life go awry and
the Cabinet for Families and Children may become involved.
Children may be committed to the custody of the Cabinet for
Families and Children via dependency, neglect and abuse pro-
ceedings. Emergency custody provisions are provided for.
KRS 610.050. Here, the goal of “custody” is to provide pro-
tection to a child in danger.

To make matters even more confusing, where custody is given
to the Cabinet for Families and Children, it does not necessar-
ily follow that the Cabinet will have physical custody of the
child. Rather, the Cabinet will have control over the child and
the physical custody may be in the hands of the parents, foster
parents, private child care or other institutions. Custody, then,
for dependency, neglect, abuse, for status offenders and even
for public and youthful offenders, does not necessarily mean
(Continued on page 17)
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physical custody. 610.125. Commitment to the custody of
the Cabinet more accurately means that the Cabinet has con-
trol of placement and services to be provided to the child.

To “take custody” or place a child “in custody” has shadings
of a different meaning which are none too encouraging for the
child who is providing the subject matter jurisdiction for the
proceedings. KRS 610.200 (1),(2),(3). Here, physical control
over the child is implied without a lot of verbiage regarding
“services.”

Police officers may hold a child “in custody” at a police sta-
tion, secure juvenile detention facility, juvenile holding facil-
ity, intermittent holding facility, with the court designated
worker or a hospital or clinic for up to two hours for essen-
tially administrative purposes. KRS 610.220. Kentucky
statutes even permit a court designated worker to make the
decision to release a status offender from custody. KRS
610.250.

In theory at least, stringent standards must be established at a
hearing for a status offender to continue to be kept in custody
and held in detention. Even for children accused of public
offenses, a hearing must be held justifying their detention pre-
trial. Otherwise, children “in custody” must be “released to
the custody” of their parents “or person exercising custodial
control or supervision....” KRS 610.290. Here we have the
concept of “custody” being used in two different manners
even within the same sentence and statute. “In custody” con-
notes a deprivation of freedom in a significant way. Such pro-
tections as Miranda warnings attach. Hammill v. U.S. 498
A.2d 551, 558 (D.C. Ct. App. 1985).

The right to a writ of habeas corpus attaches where one is
wrongfully detained or incarcerated. Preiser v. Rodriguez,
411 U.S. 475, 499, 36 L.Ed.2d 439, 93 S.Ct. 1827(1973)
However, the United States Supreme Court has held that a
child in foster care and in the custody of a state child welfare
agency has no right to obtain a writ of habeas corpus.
Lehman v. Lycoming County Children’s Service Agency, 458
U.S. 502; 73 L.Ed.2d 928 102 S.Ct. 3231 (1982). The lower
court in Lehman recognized the many definitions of
“custody”, saying, that the type of custody maintained by that
agency over the child was “not the type of custody to which
the federal habeas corpus remedy may be addressed.”
"Lehman at 3234, 3235 (citing Lehman v. Lycoming County
Children's Services Agency, Civ. No. 79-65 (MD Pa. 1979)).
The lower court went on to say “disputes of the nature ad-
dressed here and which essentially involve no more than the
question of who shall raise a child to maturity, do not impli-
cate the federal habeas interest in personal liberty sufficiently
to warrant the extension of federal habeas corpus.” ™ Id. at
3235.

So it is with status offenders. Statutory directions provide that

the child be kept in community-based placements except un-
der exceptional circumstances related to safety, not criminal
behavior. If a child in foster care has no right to federal
habeas relief, surely a child in his own home has no such right
either.

The Lehman court went on to state very specifically that the
distinction between child custody of a child welfare agency
and custody subject to federal habeas corpus relief is this:
whether the child’s custody is determined by a state criminal
justice system. Kentucky’s Unified Juvenile Code states un-
equivocally that children who commit status offenses are not
to be committed to the Department of Juvenile Justice but are
committed to the Cabinet for Families and Children, the
placements should be community-based and the courts “shall
utilize a separate and distinct set of guidelines for status of-
fenders which reflect their individual needs.” KRS 630.010,
KRS 630.120.

A home placement for a child, then, is not custody which en-
tails deprivation of liberty and hence, is not detention for chil-
dren committed to state agencies, at least for children commit-
ted to the Cabinet for Families and Children for status of-
fenses or due to dependency, neglect or abuse. Intervention
by a child welfare agency such that a child is placed in a
home, whether the parents’ home or a foster home, is intended
to unloose a fountain of services for children in need of pro-
tection. A custodial placement by a court for a child commit-
ted to the Department of Juvenile Justice is, in contrast, a
valid deprivation of liberty.

COURTS ARE BOOTSTRAPPING STATUS
OFFENDERS TO FELONIES THROUGH
MISUSE OF “HOME DETENTION”.

In other jurisdictions the phenomenon of bootstrapping a sta-
tus offender into a public offender via an “escape” charge has
been described as a “vicious practice”. In re Ronald S., 138
Cal. Rptr. 387, 391 (App. 3 1977). Quite simply, a status of-
fender may never be confined to any type of detention absent
the few exemptions set out at KRS 630.070 and 630.080.
Where no real interventions have been attempted, any type of
detention is unwarranted. The statutory standard is not met.
Nowhere does Kentucky’s Unified Juvenile Code envision
such criminalization of such innocent conduct. Nowhere does
the Code envision simple disobedience becoming felonious.

Despite recent statutory changes intended to protect status of-
fenders from unnecessary contact with public offenders, some
state courts continue to order status offenders to “home de-
tention”. KRS 630.010, KRS 635.055. A trip to the corner
store without permission, then, converts a status offender into
a public offender and a felon.

(Continued on page 18),
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For a status offender who is made a felon for violating “home
detention”, life is forever changed. Dispositional options
from which status offenders are protected are suddenly on the
table. The child may now be sent away to a non-community-
based treatment center. KRS 635.060. “Home incarceration”
is now clearly listed as a dispositional option. KRS 635.060
(2). As a felon, the juvenile faces the possibility that the con-
viction may be used to impeach testimony he might give in a
future proceeding. Evitts v. Lucey, 469 U.S. 387, 391 (1985).

Should the person ever face a court on another charge, the
felony escape may be used at a Truth-in Sentencing hearing.
Should he ever face another charge, the felony escape charge
will certainly affect his security rating and thus the degree of
freedom he may exercise in the future. Carafas v. LaVallee,
391 U.S. 234 20 L.Ed.2d 554 88 S.Ct. 1556 (1969).

THE PLAIN MEANING OF THE STATUTE

Kentucky’s legislature went to great pains to insure that status
offenders (smokers, runners, children who don’t go to school
as they should nor follow their parents’ directions) be housed
in different facilities and receive markedly different treatment
by the court than children who commit public offenses. KRS
1630.020. Under the Unified Juvenile Code, status offenders
may not be incarcerated at all in juvenile treatment facilities
KRS 630.120(5); KRS 630.120(1)(a). Alleged or adjudi-
cated status offenders can be held in detention centers only
upon a determination by the court that

1. the child has waived his rights under KRS 630.070 which
prohibits the use of secure detention as a means of punishment
except where the child has been found in contempt; AND

2. the court has determined that the child’s waiver and
agreement to detention is in the child’s best interest. KRS
630.090; KRS 630.100. Even with the child’s essential agree-
ment to detention, such detention may not continue in excess
of ten days. /d.

Unless a child has been found to be in contempt of a court’s
order or where multiple interventions and alternatives have
been attempted, no status offender in Kentucky may be incar-
cerated. KRS 630.070; KRS 630.080. Even if one or both of
these factors exist, the court must provide an evidentiary prob-
able cause hearing to establish which alternatives have been
attempted or that the child has run or failed to appear at past
court hearings. KRS 630.080. Additional factors which may
be considered at the probable cause hearing include the initia-
tion of an interstate compact, the agreement of a parent or
guardian to pick up the child within forty-eight hours or the
fact that the child is a danger to himself or others. KRS
630.080.

Under the plain meaning of the statute, then, a first time sta-
tus offender absent a prior contempt order may never be
placed in detention, at least not with reliance on KRS
630.070.

Under the plain meaning of the statute, where no prior alter-
natives have been attempted and failed, the KRS 630.080(1)
exception to secure detention cannot apply.

Under the plain meaning of the statute, where a child has had
no prior brushes with the juvenile court system and has never
failed to appear, the KRS 630.080(2) exception to secure de-
tention cannot apply.

Under the plain meaning of the statute, where a child has
never been charged or accused of running away, the excep-
tion to secure detention at KRS 630.080(3) and (4) cannot
apply. Unless the court finds in an evidentiary hearing that
the child meets at least one of these criteria justifying secure
detention found at KRS 630.080, the order for the juvenile to
remain in home detention upon threat of an escape charge is
void ab initio. To be sure, some of the home detention orders
surfacing around the state have imposed a “home detention”
that is so secure that the child was to leave home only in the
company of his parents. Even school attendance would not
be possible under some orders. Such an order, though, is far
in excess of the community-based model envisioned by the
Juvenile Code.

The definition for felony escape, second degree reads:

A person is guilty of escape in the second degree
when he escapes from a detention facility, or being
charged with or convicted of a felony, he escapes
from custody. KRS 520.030.

Where a juvenile has never been charged with or con-
victed of a felony at the point that the order of secure
home detention is made, the juvenile can only be found
guilty of escape if he was validly detained.

If a status offender could not be placed in a recognized secure
detention facility, escape from which would have drawn the
escape charge, neither may the court place him in such secure
home detention as to criminalize normal teenage behavior.
Such arbitrary action offends Section 2 of the Kentucky Con-
stitution as well as all sense of due process. While courts are
certainly free to' order the juveniles to follow their parents’
rules, the remedy there would be contempt, not the imposition
of a felony offense.

(Continued on page 19)
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Kentucky’s Unified Juvenile Code’s
Treatment of Status Offenders

The reasons for the distinction in treatment for status offend-
ers and public offenders lies in underlying problems leading
up to the court’s involvement. For status offenders, the prob-
lems are more in the nature of family squabbles.

In contrast, public offenders are juveniles who have shown a
flagrant disregard for authority, for laws governing society
and for the safety and well-being of the public.

The distinction in treatment between status offenders and pub-
lic offenders could not be more clear. The legislative purpose
of the section of the Unified Juvenile Code addressing the
treatment of status offenders expressly states:

Detention of status offenders in secure juvenile
detention facilities or Juvenile holding facilities
should only be used for very specific purposes,
when all other less restrictive alternatives to deten-
tion have been attempted and are not feasible. KRS
630.010(3) (emphasis added).

Status offenders may only be detained for a maximum of ten
days provided an evidentiary hearing has been held to estab-
lish that less restrictive community based alternatives have
been attempted and have failed. KRS 630.080; 630.090;
630.100.

The legislature anticipated that initial interventions by the
court for a status offender may be insufficient and went to ex-
treme measures to spell out that treatment programs for status
offenders “shall be community-based and non-secure.” KRS
630.120.

Where all appropriate resources have been reviewed and con-
sidered insufficient to adequately address the needs of the
child and his family, the court may commit the child to the
cabinet for such services as may be necessary. ..KRS
630.120(5). Even then, however, the court is directed to in-
sure that the “treatment programs for status offenders shall
be...community-based and non-secure.” KRS 630.120(5)(a).
The language is mandatory, not permissive.

Status offenders may be committed to the Cabinet for Fami-
lies and Children, an agency which assists families in dealing
with various non-criminal issues. It is an agency which deals
in food stamps, family service workers, foster parents and as-
sists children with various disabilities.

In contrast, public offenders may be committed to long -term
residential placements and are governed by the Justice Cabi-
net. KRS 630.060. Public offenders are governed by the
same cabinet which oversees adult corrections. The ap-

proaches and philosophies of the two cabinets are not the
same. The intent of the legislature was to prevent mixing dis-
obedient children with dangerous public offenders, to prevent
the bootstrapping of family problems into incarcerated felons,
and to insure the community-based treatment of status oftend-
ers.

CONCLUSION

Status offenders are children with troubled family and school
relations. They are often foster children. Truant status of-
fenders are frequently children who have been unsuccessful in
school due to unrecognized learning and educational disabili-
ties. The statutory mandate for providing status offenders
with different placements and treatment than public offenders
is wise and should be followed at every turn. B

! Prior to adjudicating any child accused of a status offense
as an offender, it might make more sense to ask the child
“What are you running away from?” Or to inquire as to why a
child does not feel successful in school. Or to question the
emotional health and parenting skills of custodial parents who
claim a child is beyond control. Schools who file beyond con-
trol petitions are rarely held accountable for where they have
failed the child.

Lisa Clare
Department of Public Advocacy
100 Fair Oaks Lane, Suite 302
Frankfort, Kentucky 40601

Tel: (502) 564-8006
Fax: (502) 564-7890

E-mail: Iclare@mail.pa.state ky.us
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“A hundied times every day I re-
mind myself that my inner and
outer life depend onthe labory of
other men, living and dead; and
that I must exert myself ivvovder to-
give inthe same measwre ay I have
received and amv still receiving.”

- Albert Einstein
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INTRODUCTION

Juvenile clients often face a myriad of educational challenges.
Utilizing state and federal special education laws, juvenile
litigators can effectively challenge the subject matter jurisdic-
tion of juvenile courts to adjudicate status and public offense
petitions filed against unidentified and identified special edu-
cation students. Advocates can also use these laws to litigate
other issues that frequently arise in juvenile cases, including
competency, detention decisions and the validity of a juve-
nile’s Miranda waiver. The purpose of this article is to pro-
vide advocates with a brief overview of applicable state and
federal laws and to provide examples of how special educa-
tion advocacy serves as a powerful tool in a juvenile litiga-
tor’s arsenal.

PIKE COUNTY FAMILY COURT IDEA SEMINAR

On March 2, 1999, the Pike County Family Court sponsored a
seminar entitled “The School District’s Responsibility Under
the Individuals with Disabilities Education Act.” Seventy-
five school principals, special education teachers, guidance
counselors, judges, attorneys and parents from Pike and Floyd
counties attended the two hour presentation. Bill Morrison,
Supervisor of Education and Technology, and Tim Shull, for-
merly a Staff Attorney, of the Division of Protection and Ad-
vocacy, facilitated a lively discussion concerning the interplay
between special cducation law and the filing of status and
public offense peiiiions in juvenile court against unidentified
and identified special education students. As a result of this
seminar, the number of petitions filed against unidentified and
identified special education students in Pike and Floyd coun-
ties has decreased significantly. Additionally, parents who
attended the session became more aware of their children’s
due process rights and have become effective advocates for
them.

A BRIEF OVERVIEW OF IDEA

The Individuals with Disabilities Education Act [hereinafter
referred to as “IDEA], 20 U.S.C.A. 1400 et seq., is the pri-
mary federal statute defining the rights of unidentified and
identified special education students. IDEA’s due process pro-
tections appear at 20 U.S.C.A. section 1415. Congress en-
acted several significant amendments to IDEA in June 1997.
Newly promulgated federal regulations interpreting the 1997
IDEA amendments become effective May 11, 1999 and will
be published at 34 C.F.R. Section 300 et seq.

SPECIAL EDUCATION ADVOCACY:
AN IDEA WHOSE TIME HAS COME

by Carol Camp, Assistant Public Advocate

The due process protections outlined in IDEA apply to both
identified and unidentified special education students. 20
U.S.C.A. 1415(k)(8)A) allows a previously unidentified spe-
cial education student who has allegedly violated a school rule
or conduct code to assert the due process protections found in
section 1415 “if the local education agency had knowl-
edge...that the child was a child with a disability before the
behavior that precipitated the disciplinary action occurred.”
[20 U.S.C.A. 1415(k)(8)A)]. Even if local education agency
personnel do not actu- .

ally know that a child
has a disability, 20
US.CA.
1415(k)(8)(B) deems
that they have such
knowledge if one of
the following prerequi-
sites is met: the child’s
parent has expressed
concern in writing
(unless the parent is
illiterate or has a dis-
ability that precludes
compliance with this
provision) to school
personnel that the
child needs special
education and related services [20 U.S.C.A. 1415(k)}8)B)(1)];
the child’s behavior or performance demonstrate that the child
needs special education and related services [20
U.S.C.A.1415(k)(8)(B)(ii)]; the child’s parent requests an
evaluation in accordance with section 1414 of IDEA [20

‘U.S.C.A. 1415(k)(8)(B)(iii)]; or, the child’s teacher or other

school officials express concern about the child’s behavior or
performance to the school district’s special education director
or to other school district personnel. [20 U.S.C.A.
1415(k)(8)(B)(iv)]. Note that the newly promulgated federal
regulations allow parents who do not know how to write or
who have a disability that prevents them from making a writ-
ten statement to express concern orally. See 34 C.F.R Sec.
300.527(b)(1).

The new regulations further provide that school personnel are
deemed to have knowledge that the child is a child with a dis-
ability if a child’s teacher or other educational personnel have
expressed concemn to the special education director or to other
appropriate personnel in accordance with the school district’s
(Continued on page 21)
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child find or special education referral system. See 34 C.FR.
Sec. 300.527(b)(4). School personnel, however, are not
deemed to have knowledge that a child is a child with a dis-
ability if the child has been evaluated and the evaluation re-
sults indicated that the child did not have a disability and the
child’s parents received notification of the evaluation results.
See 34 C.F.R. Sec. 300.527(c).

Both unidentified and identified special education students are
entitled to certain due process protections when they are disci-
plined in 2 manner that constitutes a change in their educa-
tional placements as outlined in 20 U.S.C.A. 1415 and KRS
158.150. Two of the most significant due process protections
are the functional behavior assessment and the manifestation
determination review.

Before determining whether or not a functional behavioral
assessment and a manifestation determination review need to
be performed, a juvenile litigator must first determine whether
or not a change in an unidentified or identified disabled
child’s educational placement has occurred. Unfortunately,
the new federal regulations have created considerable confu-
sion as to what events are serious enough to trigger a change
in a disabled child’s educational placement. This issue is
likely to be a fruitful source of future litigation.

Prior to the implementation of the 1997 IDEA amendments,
federal case law defined a change in educational placement in
one of two ways: exclusion of a special education student for
more than 10 days in a school year [Honig v. Doe, 484 U.S.
305 (1988)]; or, as will be discussed infra, the filing of a juve-
nile court petition [Morgan v. Chris L., 927 F.Supp. 267 (E.D.
Tenn. 1994), aff"d 106 F.3d 401 (6" Cir.), cert. denied, 117
S.Ct. 2448 (1997)].

The 1997 IDEA amendments embraced and expanded upon

the 10 day rule set forth in Honig. IDEA 1997 characterized

each of the following events as a change in a disabled child’s

educational placement: removal of a disabled child to an in-

terim alternative educational setting, another setting, or sus-

pension for not more than 10 school days [20

U.S.C.A.1415(k)(1)(A)(1)}; and removal to an interim alterna-

tive educational setting for up to 45 days for a disabled child

who commits any of the following offenses:

e carrying a weapon to school or to a school function [20
U.S.C.A.1415(k)(1)(AXED]; knowingly

e possessing or using illegal drugs or selling or soliciting
the sale of a controlled substance at school or

e aschool function [20 U.S.C.A.1415(k)(1 X A)(uiXID];

A hearing officer may also order the removal of a special edu-
cation student to an interim alternative setting for up to 45
days if school personnel are able to prove by substantial evi-
dence that the child’s current placement is substantially likely

to result in injury to the child or others. [20
U.S.C.A.1415(k)(2)].

The new federal regulations concur with IDEA 1997 to the
extent that they contain identical provisions concerning
changes of educational placement for a disabled child who
carries a weapon or knowingly possesses or uses illegal drugs
or sells or solicits the sale of a controlled substance at school
or at a school function. See 34 C.F.R. Sec. 300.520(a)2). A
hearing officer, in an expedited due process hearing, may still
remove to an interim alternative educational setting for up to
45 days, a disabled child who has al-
legedly violated a school rule or code
of conduct upon a showing based on
substantial evidence that maintaining
the child’s current educational place-
ment is substantially likely to result in
injury to the child or to others. See 34
C.F.R. Sec. 300.521.

Advocates . . .need
to be aware of two
important changes
to the definition of
change in educa-
tional placement.

The new regulations also appear to preserve the Honig 10 day
rule: a change of placement occurs if a disabled child is re-
moved for more than 10 consecutive school days. See 34
C.F.R. Sec. 300.519(a).

Advocates, however, need to be aware of two important
changes to the definition of change in educational placement.
First, the new regulations mention nothing about placement in
an interim alternative educational setting, another setting or
suspension for up to 10 days as constituting a change in edu-
cational placement. The regulations also create a new situa-
tion in which a change in educational placement may occur.
A disabled child can now be subjected to more than one re-
moval during a school year. The removals will constitute a
pattern (and thus a change in the child’s educational place-
ment) if they total more than 10 days during the school year
and also if certain factors, including the length of each re-
moval, the total amount of time that the child is removed from
school, and the proximity of the removals to one another, sug-
gest the existence of a pattern.. See 34 C.F.R. Sec.
300.519(b).

As previously stated, a change in a disabled child’s educa-
tional placement is an important triggering event because once
it has occurred, a functional behavioral assessment and a man-
ifestation determination determination review must be per-
formed.

To develop an appropriate behavior plan that can be used as a
basis for conducting a manifestation determination review,
school personnel must first perform a comprehensive func-
tional behavioral assessment. A comprehensive functional
behavioral assessment addresses such issues as why the stu-
dent is acting in certain ways and also provides effective
methods for dealing with and preventing future incidents of
(Continued on puge 22)
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inappropriate behavior. This information, in turn, can then be
incorporated into a student’s IEP [“Individual Education
Plan”}in the form of a behavior plan. 20 U.S.C.A.
1415(k)(1)B) refers to functional behavioral assessments and
behavioral intervention plans. School personnel are required
to conduct functional behavioral assessments (if they have not
previously done so) within 10 days of taking disciplinary ac-
tion against special education students who are removed to an
interim alternative educational setting, another setting or sus-
pended for not more than 10 days [20 U.S.C.A. 1415(k)(1)(A)
(i) and (B)}, as well as for those special education students
who are placed in interim alternative educational settings for
up to 45 days for allegedly engage in any of the following ac-
tivities at school or at school functions:
e carrying weapons;
e possessing or using illegal drugs; or selling or soliciting
sales of controlled substances. [20
U.S.C.A.1415(k)(1)(AXii) and (B)].

If a behavioral intervention plan has already been imple
mented, the child’s IEP team [or, as it is known in Kentucky,
the Admissions and Release Committee, or ARC] must re-
view and, if necessary, modify the child’s plan to address her
behavior. [20 U.S.C.A.1415(k)(1)B)ii)].

Although the new federal regulations appear to eliminate the
functional behavioral assessment requirement for special edu-
cation students placed in altemative educational settings, other
settings and suspensions for less than 10 days, they neverthe-
less further emphasize the importance of conducting func-
tional behavioral assessments and implementing and modify-
ing behavioral assessment plans. 34 C.F.R. Sec.
300.520(b)(1)(i) requires school personnel to conduct a func-
tional behavioral assessment and to implement a behavioral
intervention plan for special education students in each of the
following instances: those students who are removed for more
than 10 consecutive days in a school year; those who experi-
ence a pattern of removals during the school year; and those
who are placed in interim alternative educational settings for
up to 45 days for allegedly committing weapons or drug of-
fenses at school or at school functions.

After developing the student’s behavioral intervention plan,
the IEP team is required to meet to develop and implement
behavioral interventions that address the student’s behavior.
See 34 C.F.R. 300.520(b)(2). Additionally, if a special educa-
tion student already has an implemented behavioral plan, that
student’s IEP team must meet to review the plan and its im-
plementation and to modify the plan as necessary to address
his behavior. See 34 C.F.R. Sec. 300.520(b)(1)(ii). Therefore,
the new federal regulations appear to emphasize and encour-
age earlier identification of behavior problems through the use
of functional behavioral assessments and the continuous im-
plementation and modification of interventions to deal with
problematic behavior.

Advocates, however, should be aware of one potential excep-
tion to the mandatory IEP team meeting requirement. If a
special education student has a behavioral intervention plan in
place and that student has already been removed for more than
10 days during the school year, the student’s IEP team is not
required to meet (unless one or more team members believes
that a meeting is necessary) to review the student’s plan if the
student is removed again during the same school year and the
subsequent removal does not constitute a change in educa-
tional placement. See 34 C.F.R. Sec. 300.520(c).

The existence of a comprehensive functional behavior assess-
ment and a behavior intervention plan significantly affects
school personnel’s ability to perform a meaningful manifesta-
tion determination review. 20 U.S.C.A. 1415(k)(4) (A)-(C)
sets forth the requirements for the manifestation determination
review that a local education agency must perform. School
personnel must perform a manifestation determination review
within 10 school days of the date that they contemplate taking
any of the following actions:

1) placing a special education student in an interim alterna-
_ tive setting, another setting, or suspending the student for
not more than 10 school days;

2) placing in an interim alternative educational setting for up
to 45 days a child who has allegedly committed one of
the following offenses while at school or a school func-
tion:
carrying a weapon;

knowingly possessing or using illegal drugs;
selling or soliciting the sale of a controlled substance;

3) having a hearing officer place in an interim alternative
educational setting for up to 45 days a child who is sub-
stantially likely to cause injury to herself or others if al-
lowed to remain in her current educational placement; or,

4) changing for more than 10 days in a school year the cur-
rent educational placement of a special education student
who has allegedly violated a school rule or code of con-
duct. [20 U.S.C.A. 1415(k ) 4)(A)).

This manifestation determination review must assess “the re-
lationship between the child’s disability and the behavior sub-
ject to the disciplinary action.” [20 U.S.A.1415(k)(4)(A)Xii)].

The child’s IEP team members and other qualified personnel
must perform this review. [20 U.S.C.A.1415(k)}4)(B)}. The
child’s IEP team can only determine that the child’s behavior
was not a manifestation of his disability if it adheres to the
stringent requirements set forth in 20 U.S.C.A.1415(k)(4)(C).
The IEP team members must consider “in terms of the behav-
(Continued on page 23)
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jor subject to disciplinary action, all relevant information,”
including: evaluation and diagnostic results (including any
results that the child’s parents provide); observations of the
child: and the child’s IEP and placement. [20 U.S.C.A.
1415k} 4)(CYDA-1ID]. -

The IEP team must then find, “in relationship to the behavior
subject to disciplinary action” each of the following: that the

child’s IEP and placement were appropriate and that his IEP

was properly implemented; that the child’s disability did not

impair his ability to understand the impact and consequences
of his behavior; and that the child’s disability did not impair

the child’s ability to control his behavior. [20 U.S.C.A.

1415k (4 C)iD)].

It is only if the [EP team members can
make each and every one of these findings
that they can properly conclude that the
child’s behavior was not a manifestation of
the child’s disability. If the [EP team con-
cludes that the child’s behavior was not a
manifestation of the child’s disability pur-
suant to 20 U.S.C.A. 1415(k)(4)C), it can
then proceed in accordance with 20
U.S.C.A. 1415(k)5).

The new federal
regulations mod-
ify and add two
additional re-
quirements to 20
US.CA.1415(k)

(4)(4)-(C).

20 U.S.C.A. 1415(k)(5)(A) allows the local education agency
to proceed against a child with disabilities in the same manner
as it would proceed against a child without disabilities
[subject to 20 U.S.C.A. 1412(a)(1)].

The new federal regulations modify and add two additional
requirements to 20 U.S.C.A.141 5(k)(4)(A)~(C). Manifestation
determination reviews are required to be performed on the
following types of special education students:

e those who are removed for more than 10 consecutive days
in a school year;

e those who are subjected to a series of removals for more
than 10 cumulative school days that constitutes a pattern;

e those who are placed in interim alternative educational
settings for up to 45 days for allegedly committing
weapons and drug offenses at school or at school func-
tions; and

o those whom a hearing officer has removed to an interim
alternative educational setting for up to 45 days because
they are substantially likely to injure themselves or others
if allowed to remain in their current educational place-
ments. See 34 C.F.R. Sec. 300.523(a).

Although manifestation determination reviews need not be
performed on students who are removed from their current
educational placements for less than 10 days, the regulations
nevertheless augment IDEA 1997 in two important ways.

First, 34 C.F.R. Sec. 300.523(d) states that, “[i]f the IEP team
and other qualified personnel determine that any of the stan-
dards in paragraph (c)(2) of this section [which contains lan-
guage identical to that found in 20 U.S.C.A.
1415(k)(4)(CXii)] were not met, the behavior must be consid-
ered a manifestation of the child’s disability.” And, second,
34 C.F.R. Sec. 300.523(f) mandates that if the review reveals
deficiencies in the child’s IEP, the IEP’s implementation or
the child’s educational placement, the local education agency
“must take immediate steps to remedy those deficiencies.”
Once again, advocates should be prepared to argue that IDEA
1997 and the new federal regulations, taken together, empha-
size a preventative rather than a litigious approach to resolv-
ing the behavioral problems of special educational students.

A BRIEF OVERVIEW OF KRS 158.150

KRS 158.150 is the analogous state statute to IDEA. The reg-
ulations interpreting KRS 158.150 appear at 707 KAR 1:15 et
seq. [No new regulations similar to 34 C.F.R. Sec. 300 et seq.
have been promulgated; the Kentucky regulations deal primar-
ily with the identification and evaluation of special education

students, the services they are entitled to receive, requirements
for IEPs, and the process by which parents can appeal changes
in educational placement that adversely affect their children].

The statutory scheme outlined in KRS 158.150 is not nearly
as elaborate as the framework set forth in IDEA. KRS
158.150(6) deals with the suspension and expulsion of Ken-
tucky special education students. KRS 158.150(6)(a) states
that an exceptional child (which is the Kentucky term for spe-
cial education students) who are suspended for more than ten
days during a school year has experienced a change in his ed-
ucational placement. This change of placement is sufficiently
significant to mandate the convening of the student’s ARC
[Admissions and Release Committee] to review the student’s
placement and to determine whether or not the student can be
suspended or expelled in the same manner as a regular educa-
tion student.

If the ARC members conclude that the student’s behavior is
related to his disability, that student cannot be suspended or
expelled from school unless the student’s current educational
placement could result in injury to himself, other students or
educational personnel. Even if a student’s conduct is deter-
mined to be sufficiently dangerous to himself or others, that
student must still be placed in an alternative educational set-
ting and continue to receive an education. See KRS
158.150(6)(b); 707 KAR 1:180 Sec. 14. Additionally, even if
the ARC members decide that the student’s behavior is not
related to his disability, and the student is suspended or ex-
pelled pursuant to school policy, that student must continue to
receive educational services during any period of suspension
or expulsion. See Id. Juvenile litigators should be aware of
these provisions and refer to private counsel clients whose
(Continued on page 24)
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educational rights have been denied during a period of sus-
pension or expulsion. '

USING IDEA AND KRS 158.150 TO CHALLENGE A
JUVENILE COURT’S
SUBJECT MATTER JURISDICTION

Kentucky juvenile litigators have recently experienced signifi-
cant success in challenging the subject matter jurisdiction of
juvenile courts when status and public offense petitions are
filed against both unidentified and identified special education
students. A Motion to Dismiss for Lack of Subject Matter
Jurisdiction has been developed from an appellate brief that
Suzanne Hopf of DPA’s Juvenile Post-Disposition Branch
wrote. Advocates can obtain copies of this motion and a sup-
porting memorandum of law by emailing the author.

The principal argument set forth in the Motion to Dismiss and
the supporting memorandum is based on a Sixth Circuit fed-
eral district court case. In Morgan v. Chris L., 927 F .Supp.
267 (E.D. Tenn. 1994), aff'd 106 F.3d 401 (6" Cir.), cert. de-
nied, 117 S.Ct. 2448 (1997), the federal district court for the
Eastern District of Tennessee addressed the issue of whether
the filing of a petition in juvenile court constituted a change of
educational placement sufficient to trigger the due process
protections contained in both IDEA and Tennessee law. The
appellee, Chris L., had been diagnosed as suffering from at-
tention deficit hyperactivity disorder in May 1992. Approxi-
mately one year later, on May 11, 1993, Chris allegedly
kicked and damaged a lavatory water pipe. On May 17, 1993,
school officials held an ARC meeting and determined that
Chris was eligible for special education because of his
ADHD. Without first determining whether or not Chris’s al-
leged misconduct {vandalism) was related to his disability,
school officials filed a juvenile court petition.

Chris’s parents appealed his case to an administrative law
judge. The ALJ held that the filing of the juvenile court peti-
tion constituted “a change in educational placement entitling
the child to the procedural and substantive protections man-
dated by the act [IDEA] whenever a change in placement is
proposed.” Chris L., 927 F.Supp. at 270. The federal district
court affirmed the ALJ’s findings, stating that the ALJ acted
appropriately when he ordered the school district’s superinten-
dent to seek a court order dismissing the juvenile petition. /d.

On appeal, in an unpublished decision, the Sixth Circuit found
that the school system violated its IDEA duty to Chris by fail-
ing to identify and evaluate him; by failing to provide him
with a free appropriate public education; by trying to get the
juvenile court to implement a program for Chris instead of
fulfilling its obligation to do so; and by attempting to change
Chris’s educational placement through the filing of a juvenile
court petition rather than by following IDEA’s change-in-

placement provisions. The Court expressly held that the filing
of the juvenile court action constituted a change in Chris’s
educational placement that entitled him to invoke his IDEA
due process protections, including the convening of an [EP
team or ARC meeting prior to the proposed change in place-

ment. [The author
gratefully acknowl-
edges the assistance of
Hon. Eileen Ordover of
the Center for Law and
education, Louisville,
KY, in presenting this
argument].

The Chris L. decision makes it clear
that when school officials attempt to
circumvent their IDEA obligations
by filing juvenile court petitions, the
| juvenile court can, and should, dis-
miss such cases for lack of subject
matter jurisdiction.

The Chris L. decision makes it clear that when school officials
attempt to circumvent their IDEA obligations by filing juve-
nile court petitions, the juvenile court can, and should, dismiss
such cases for lack of subject matter jurisdiction. Accord
Flint Bd. of Ed. v. Williams, 276 N.W.2d 499 (Mich. Ct. App.
1979) (holding that probate court could not assume jurisdic-
tion over a juvenile petition filed against a child whose rights
were protected under IDEA unless school system first ex-
hausted all administrative remedies). Subsequent decisions,
however, have attempted to distinguish the Chris L. scenario
from situations in which other parties have filed the petition in
juvenile court. See, e.g., In the Interest of Trent N., 569
N.W.2d 719 (Wisc. App. 1997) (holding that the juvenile
court had subject matter jurisdiction over petition that the Dis-
trict Attorney’s office filed and distinguishing case from Chris
L. by relying on a Wisconsin statute that precluded school of-
ficials from filing juvenile court petitions); Florida v. T.O., '
720 So.2d 295 (Fla. Dist. Ct. of Appeal 1998)(same, noting
that neither IDEA nor Florida law precluded the state from
filing a petition in juvenile court).

Another potential area of future litigation concerns the inter-
pretation of 20 U.S.C.A. 1415(k)}(9)(A) and (B). 20 U.S.C.A.
(kX9)(A) provides that nothing in 20 U.S.C.A. 1415 prohibits
“an agency from reporting a crime committed by a child with
a disability to appropriate authorities or to prevent State law
enforcement and judicial authorities from exercising their re-
sponsibilities with regard to the application of Federal and
State law to crimes committed by a child with a disability.”
20 U.S.C.A. 1415(k)(9)B) requires an agency that reports a
crime committed by a child with a disability to transmit copies
of the child’s special education records to the authorities to
whom the crime is reported. As the new federal regulations
indicate, the disclosure of a student’s special education
records can only be made “to the extent that the transmission
is permitted by the Family Educational and Rights Privacy
Act [“FERPA™]. See 34 C.F.R. Sec. 300.529(b)(2). Gener-
ally, disclosures of educational records pursuant to FERPA
can only be made with prior written parental consent or the
consent of a student aged 18 or over. Although FERPA con-
tains some exceptions, which can be found at 20 U.S.C.A.
(Continued on page 25)
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1232(g)(b), there is no exception for crime reports.

At least one court has interpreted 20 U.S.C.A.1415(k)}9XA)
to allow school board personnel to file a juvenile court peti-

‘tion against a student who had previously been determined not

to have a disability. See State of Connecticut v. David F., 29
IDELR 376 (Ct. Superior Ct. 1998). The better (and more
legally correct) argument is that before school personnel file a
juvenile court petition against an unidentified or identified
special education student, they must strictly adhere to the due
process procedures outlined in IDEA and KRS.

If these procedures are strictly followed and school officials
conduct the manifestation determination review and functional
behavioral assessment, ascertain that the child’s behavior is
not a manifestation of his disability, and make the findings
that 20 U.S.C.A.1415(k)(4)(C)(ii) requires, they can then pro-
ceed against a special education student as they would against
a nondisabled student pursuant to 20 U.S.C.A. 1415(k)X5).
Juvenile advocates should review carefully their clients’
school and special education records, as well as their court
files, to determine the extent to which the above procedure has
been followed and be prepared to challenge the juvenile
court’s subject matter jurisdiction if any missteps have oc-
curred. '

OTHER JUVENILE COURT ISSUES THAT CAN BE
LITIGATED THROUGH THE USE OF IDEA

Although a thorough assessment of other juvenile court issues
that can be litigated through the use of IDEA is beyond the
scope of this article, the author wishes to point out an invalu-
able reference tool that can give juvenile advocates creative
uses for IDEA. Examples of alternative applications for

IDEA include, but are certainly not limited to, the following: '

using special education records to challenge a juvenile client’s
competency; questioning the validity of a special education
student’s waiver of his Miranda rights; fashioning disposition
alternatives in situations where a special education student’s
behavior has been properly determined not to be a manifesta-
tion of his disability; and obtaining the release of a special ed-
ucation student from juvenile détention because detention staff
members cannot comply with the child’s IEP, thus denying his

- IDEA right to a free appropriate public education. For a more
thorough explanation of these and other creative advocacy
ideas, the author encourages juvenile advocates to obtain a

* copy of Special Education Advocacy Under the Individuals
with Disabilities Education Act (IDEA) For Children in the
Juvenile Delinquency System, edited by Joseph B. Tulman and
Joyce A. McGee.

* Copies can be obtained by sending $15 ina check or money
order made payable to the DCSL Foundation, Bldg. 38, Rm.
207, 4200 Connecticut Avenue, N.W., Washington, D.C.
20008.

IR " . -

- |destroys the sound senti-

CONCLUSION

IDEA, KRS 158.150, KAR and the newly promulgated federal
regulations provide numerous areas of potential litigation for
juvenile attorneys. Advocates should not hesitate to challenge
the juvenile court’s subject matter jurisdiction when petitions
are filed against unidentified and identified special education
students, nor should they hesitate to refer potentially eligible
clients for evaluation to determine whether or not they qualify
to receive special education and related services. IDEA can
also be creatively interpreted to litigate other critical issues
that juvenile clients confront; the advocate’s success in utiliz-
ing IDEA as a powerful tool is limited only by his or her
imagination. B

Carol R. Camp
Assistant Public Advocate
100 Fair Oaks Lane, Suite 302
Frankfort, KY 40601

Phone:r (502) 564-8006, ext.167
Fax: (502) 564-7890 v
Email: ccamp@mail.pa.state.ky.us

******************************************************

“To- me the worst thing
seemy to-be av school princi-
pally to-work withy methods

of feaw, force and awtificial]
authority. Such treatment

menty, the sincerity and
pupilsy and produices o sulb-

- Albert Einstein
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Steps That Must Be Followed Before School Official Files Juvenile Court Petition

O Identification as Special Education Student
QO Already identified [20 U.S.C.A. 1415 et seq.]; or
O Deemed Eligible [20 U.S.C.A. 1415(k)(8)(B)(i)-(iv)] if:
(d Parent expresses concern in writing (unless illiterate or disabled); or
‘0 Child’s behavior or performance demonstrates need; or
O Parent requests an evaluation; or
QO Child’s teacher/other school officials express concern to appropriate school personnel.

If not Identified or Deemed Eligible, school may discipline in same manner as a nondisabled student.

Q Change of Placement
QO Cumulative removal time is more than 10 days [Honig v. Doe, 484 U.S. 305 (1988); 34 C.F.R. Sec.
300.519(a); KRS 158.150(6)(b); 707 KAR 1:180 Sec. 14]; or
Q Child placed in interim alternative educational setting for up to 45 days for
U Weapons/drug offenses committed at school or school function [20 U.S.C.A.
1415(k)(1)(A)(i)(I) and (II); 34 C.F.R. Sec. 300.520(a)(2)]; or

U Substantial likelihood of injuring self or others [20 U.S.C.A. 1415(k)(2);
34 C.F.R. Sec. 300.521]; or

U Series of removals totals more than 10 days and suggests a pattern
[34 C.F.R. Sec. 300.519(b)]; or

O Placement in interim setting, alternative setting or suspension for less than
10 school days [20 U.S.C.A. 1415 (k)(1)(A)(D)]; or

Q  Filing of juvenile court petition [Morgan v. Chris L., 927 F.Supp. 267 (E.D.
Tenn. 1994), aff’d 106 F.3d 401 (6™ Cir.), cert. denied, 117 S.Ct. 2448 (1997)].

If petition could not lead to change or placement, then this would not be an issue. However, since any
petition could lead to commitment these elements must always be satisfied.

O Functional Behavioral Assessment
QO Must be done within 10 days of change of placement [20 U.S.C.A. 1415(k)(1)(A)(i).(ii) and (B); 34
C.F.R. Sec. 300.520(b)(2)]; and ‘
O Must implement behavioral intervention plan or review/modify existing plan
[20 U.S.C.A. 1415(k)(1)(B)(ii); 34 C.F.R. Sec. 300.520(b)(1)(ii)]
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Steps That Must Be Followed Before School Official Files Juvenile Court Petition

Q Manifestation Determination
O Must be done within 10 days of change of placement [20 U.S.C.A. 1415(k)(4)(A); 34 C.F.R. Sec.
300.523(a)]; and
O Behavior must be determined to net be a manifestation of disability [20 U.S.C.A. 1415(k)(4)(C)(i1);
34 C.F.R. Sec. 300.523(c)(2)]; Behavior is not a manifestation of diability if:
O IEP and placement are appropriate and properly implemented; and
O Disability did not impair ability to understand impact and consequences of behavior; and
0O Disability did not impair ability to control behavior ‘

If behavior IS a manifestation of the child’s disability, school officials CANNOT suspend, expel or file a
juvenile court petition!!! :

O School May File Petition*
O Schools may report crimes to local law enforcement authorities (but not to judiciary) [20

U.S.C.A(k)(9)A)]; and

O School officials must transmit child’s special education records to appropriate authorities in a man-
ner consistent with FERPA (officials must obtain signed release authorizing transmittal from child’s
parent of from child if child is over 18) [20 U.S.C.A. 1415(k)(9)(B); 34 C.F.R. Sec. 300.529(b)(2);
20 U.S.C.A. 1232(g)(b)]

*It is our position that school officials arguably may file a juvenile court petition against special edu-
cation eligible students ONLY AFTER they have complied with these procedures. IDEA, KRS and
the new federal regulations clearly contemplate allowing school officials to call law enforcement au-
thorities when a special education eligible child commits a “crime.”

Note that IDEA uses the word “crime,” unlike the Kentucky Juvenile Code, which uses the terms
“status offense” and “public offense.” It could also be argued that status offenses and public offenses
are not technically “crimes” and therefore this part of IDEA would only apply to potential youthful
offenders. However, we do not believe that most courts would consider this to be a significant distinc-
tion in cases that should be brought to court.

Moreover, we believe that even in a situation in which a school district has contacted law enforcement
authorities, the school district must follow the above procedures if it intends to change a special edu-
cation eligible child’s educational placement.
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KENTUCKY S RCR 11.42's

by Susan Jackson Balliet, Assnstant Public Advocate

PART I: The Standard for Granting
‘an 11.42 Hearing

We all know the burden 1s on the prosecution to prove its case .

in a criminal trial, and the standard is beyond a reasonable
doubt. But how many of us know what standard and burden
of proof apply in Kentucky’s post-conviction RCr 11.42 pro-
ceedings? This first in a series of three articles will focus on
the standard that trial courts should be using in deciding
whether or not our clients will be granted an 11.42 hearing to
pursue issues regarding ineffective assistance of counsel.'
Under RCr 11.42 Part I1, to appear in the next issue of The
Advocate, will address the burden of proof inside an 11.42
hearing. And Part Il will offer practical advice on how to
raise and argue standard of proof and burden of proof issues
in 11.42 cases.

As many of us know all too well, despite lip-service to Strick-
land v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d
674 (1984), courts in Kentucky are still routinely refusing to
grant 11.42 relief unless counsel is so ineffective as to render
the proceedings a farce and mockery. And all too often the
courts are doing so without adequate consideration of the stan-
dard that should apply. Under RCr 11.42 a person in custody
(i.e., a prisoner, a probationer, parolee, or person on condi-
tional discharge) may file a motion to vacate, set aside or cor-
rect a sentence. The motion must be verified by the movant,
and “shall state specifically the grounds on which the sentence
is being challenged and the facts on which the movant relies
in support of such grounds.” The commonwealth may file an
answer to the motion, and the standard for deciding whether
or not there will be a hearing is as follows:

...If the answer raises a material issue of
fact that cannot be determined on the face of
the record the court shall grant a prompt
hearing.... (emphasis added)

In determining what the Kentucky Supreme Court meant by
the language in RCr 11.42, it is reasonable to seek guidance
from the Court’s interpretation of almost identical language
which appears in Kentucky’s civil summary judgment rule,
CR 56.03. A civil litigant can get a complaint thrown out
without a trial if the pleadings, depositions, answers to inter-
rogatories, stipulations, and admissions on file, together with
the affidavits, if any, show that “there is no genuine issue as to
any material fact.” The Kentucky Supreme Court has inter-
preted this language in CR 56.03 to mean that a summary
judgment without a factual hearing (i.e., a trial) is improper
uniess it appears "impossible for the respondent to produce

evidence at the
trial warranting
a judgment in
his favor and
against the movant." Steelvest, Inc. v. Scansteel Service Cen-
ter, Inc., 807 S.W.2d 476 (Ky. 1991) (emphasis added);
Paintsville Hospital v. Rose, 683 S.W.2d 255 (Ky. 1985).
And based on this interpretation, courts in Kentucky routinely
grant trials to civil plaintiffs unless it appears impossible for
them to come up with any evidence that might prove their
case.

Of course Kentucky should not treat civil litigants —who stand
only to lose some of their money— better than it treats criminal
defendants —who stand to lose liberty or even life. And yet
despite the similarity of the two rules, courts in Kentucky, in-
cluding the Supreme Court itself, routinely grant extended
evidentiary hearings (trials) to civil litigants, but deny even
rudimentary hearings to 11.42 litigants, thus elevating the
right to property above the right to life and liberty. This is
true despite the fact that civil litigants have the added advan-
tage of complete discovery to assist them in making and de-
fending against summary judgment motions, and indigent
criminal defendants are denied any opportunity for discovery,
and are even refused access to the trial record to assist them in
the preparation of a motion under 11.42. There is a reason
why none of our nation’s leaders have ever been quoted as
saying “Give me property, or give me death.”™ Life and lib-
erty are clearly higher constitutional values than property.
More ~not less— due process should be afforded litigants fac-
ing criminal charges.

What did the Kentucky Supreme Court
originally intend the rule to be?
Since the language is so similar, the Kentucky Supreme Court
apparently intended a similar standard should apply under RCr
11.42 as in CR 56.03. And indeed, the Kentucky Supreme
Courtheld in 1967 that in an 11.42 “[o]ur review is confined

_to whether the motion on its face states grounds that are not
conclusively refuted by the record and which, if true, would
" invalidate the conviction.”

Lewis v. Commonwealth, 411 - -
S.W.2d 321, 322 (Ky. 1967) (allegations that counsel refused
to defend defendant unless he pled guilty and that he had pled
guilty under this duress were sufficient to require a hearing)
(emphasis added).

Justice Palmore’s opinion in Lewis comes very close to the
holding in-Steelvest. Under Lewis a “summary judgment”
against a criminal defendant without a hearing on an 11.42 is
improper if there are grounds “not conclusively refuted by the
record and which, if true, would invalidate the conviction.”
Lewis, 411 S.W.2d at 322. Requiring a court to determine-
that the facts alleged in the 11.42 motion are conclusively re-

(Continued on page 29)
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futed by the record is tantamount to requiring the court to de-
termine it would be “impossible” for the defendant to produce
evidence at an 11.42 hearing warranting a ruling in his favor.
Under the Lewis standard, a reviewing court should remand
any case in which, based on the record, it would not be impos-
sible for a defendant to produce evidence at a hearing warrant-
ing a favorable 11.42 ruling.

The decline of Kentucky’s standard for denying
hearings under RCr 11.42

Unfortunately, Lewis is an isolated case, and there is a sepa-
rate, more dominant line of cases that state the 11.42 hearing
standard in ever looser terms. Instead of using Justice Pal-
more’s key word —“conclusively”— the earlier cases use the
words “fairly,” “largely,” or “clearly” to describe the manner
in which the record must refute the 11.42 allegations in order
to deny a hearing. Over time, the Court has simply dropped all
descriptive modifiers, resulting in the Court’s current rule,
which allows 11.42 hearings to be denied as long as the record
“refutes” the 11.42 allegations, period. The implication of this
stripped-down rule is, of course, that if the record “refutes” the
allegations in pretty much any way at all, there will be no
11.42 hearing. '

Maggard v. Commonwealth, 394 S.W.2d 893 (Ky. 1965) is
perhaps the earliest case where the Court states the 11.42 hear-
ing standard using no modifier, requiring simple “refutation” —
not “conclusive” refutation— in order to deny a hearing.

Even when the commonwealth does not file an answer to an
RCr 11.42 petition, “the movant cannot prevail by default if his
allegations are refuted by the record.” Maggard, at 894. How-
ever, this is only one sentence in Maggard, and the Court also
states it is unnecessary for a court to order a hearing “if the ma-
terial issues of fact can fairly be determined on the face of the
record....” —not conclusively, but at least “fairly,” whatever
that means.

The same year, the Court determined an 11.42 petitioner’s fac-
tual allegations were “largely " untrue, and held that no hearing
was necessary because “the material issues of fact can be deter-
mined from the face of the record.” Maye v. C ommonweallth,
386 S.W.2d 731, 732 (Ky. 1965) (emphasis added) Again, this
decision stopped short of requiring conclusive refutation by the
record, but at least noted that the refutation was “largely” com-
plete, whatever that means. And in Lay v. Commonwealth,

506 S.W.2d 507, 509 (Ky. 1974) the Court upheld a denial of
an 11.42 hearing on the grounds that the record “clearly " re-
futed the allegations, again, whatever “clearly” means. In any
event, after Maggard, Maye, and Lay, it would be safe to char-
acterize the Kentucky Supreme Court’s standard for reviewing
denials of 11.42 hearings as the “fairly, largely, and/or clearly”
standard, a standard extremely easy for the commonwealth to
meet.

Through the 1990's, the Kentucky Supreme Court has contin-
ued to uphold denials of 11.42 hearings, generally without any.
clear statement of what standard it is applying. In some cases,

. the Court applies the “stripped-down” standard, using no modi-

fiers, and upholding denial of a hearing as long as the record -
“refutes” the 11.42 allegations pretty much in any way. In
other cases, one can only conclude that some version of the
fairly, largely and/or clearly standard has been applied. In
Skaggs v. Commonwealth, 803 S.W.2d 573, 576 (Ky. 1990) the
Court gave no clear statement of the standard, and upheld the
denial of an 11.42 hearing despite the claim that defense coun-
sel failed to confer with the defendant regarding the penalty
phase. The Court based its opinion on what it called “rather”
conclusive evidence in the record from a prior trial, and re-
fused to remand for an 11.42 hearing on a suppression issue
because the record contained “extensive evidence” as to the
circumstances of the interrogation, and on the fact that the de-
fendant had not stated this evidence was incorrect or incom-
plete. Thus the Skaggs opinion adds a new pleading require-
ment to any RCr 11.42 motion involving an issue that is al-
ready touched on by the record. Under Skaggs, if there is any
evidence in the record whatsoever regarding an 11.42 claim, a
defendant is now well advised to state in the 11.42 motion that
the evidence in the record is “incorrect” or “incomplete.”

In Stanford v. Commonwealth, 854 S.W.2d 742, 748 (Ky.
1993) the Court applied the “stripped-down” standard to up- .
hold denial of an 11.42 hearing despite Stanford’s claim of
prejudice due to the fact the judge was running for election
during the trial, and his claim that trial counsel purposely ac- -
cepted an erroneous interpretation of a case to benefit other
clients in other cases. And most recently, in Bowling v. Com-
monwealth, 1998 WL 741816 (Ky. October 15, 1998),° the
Kentucky Supreme Court stated the standard for denying an
11.42 hearing in its tersest form, and did not use any descrip-
tive language that might explain or modify the rule. The Court
said in Bowling, “If the record refutes the claims of error, there
is no need for an evidentiary hearing.”

Applying this stripped-down, pro-commonwealth standard, the
Court refused to remand for an 11.42 hearing in Bowling de-
spite the fact that many material issues remained completely
unresolved on the face of the record. In Bowling, the defen-
dant complained his attorney was indicted during the trial, was
distracted, had a breakdown, abdicated his responsibilities, and
completely failed to investigate the defendant’s case. The
commonwealth put on not one counter-affidavit, and there was
nothing in the record to confirm or refute Bowling’s detailed,
verified claim of ineffectiveness. Nonetheless, the Court held
that since there was no evidence of the defense counsel’s
breakdown already present in the trial record, it could not con-
clude there was ineffective assistance, and no hearing would be
granted.

Not all that long ago, when there was evidence of attorney
: (Ci ()nlimteu' on puge 30)
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breakdown actually conspicuous in the trial record, one didn’t have to
wait for an 11.42 proceeding, and Kentucky’s high court would con-
sider ineffectiveness on direct appeal. In Flener v. Commonwealth,
514 S.W.2d 201, 202 (Ky. 1974) where defense counsel was visibly
drunk at trial, the court reached the issue of ineffectiveness on direct
appeal, stating that the issue was “fundamental fairness.” Under
Bowling, the Court would now deny 11.42 hearings to criminal de-
fendants unless they can prove ineffective assistance of counsel up
front based on evidence already in the record. The Court has strayed
very far indeed from the standard in Lewis, which required the record
to conclusively refute the 11.42 allegations.

Bowling included other claims in his 11.42, any one of which, if true,
would have sufficed to invalidate his conviction, and none of which
were remotely capable of being fairly, largely or clearly, let alone
conclusively, refuted on the record, including a claim that the com-
monwealth had made a clandestine deal with one of the witnesses.
Had a single one of Bowling’s claims been made in a civil complaint,
summary judgment would not have been granted. Under Steelvest it
could not be said it was impossible for Bowling to come up with evi-
dence to support his claims. Similarly, under Lewis, it could not be
said the record “conclusively” refuted Bowling’s claims. It is only by
interpreting RCr 11.42 more strictly and harshly than CR 56.03, i.e.,
by eliminating the concept of conclusiveness, that the Court can jus-
tify denying an 11.42 hearing in Bowling. If proven, Bowling’s
claims would have vitiated his conviction. Bowling should have been
granted an 11.42 hearing. And so should the rest of our clients,
whenever there are material facts raised in an 11.42 which are not
conclusively refuted on the face of the record.

Kentucky's denial of 11.42 hearings when attorney ineffectiveness
claims cannot be conclusively resolved on the record denies criminal
defendants their rights under RCr 11.42, under Lewis, supra. and ulti-
mately denies the right to effective assistance of counsel under the 6"
Amendment and Section 11 of the Kentucky Constitution.

Part 11 of this series of articles will explore other approaches to en-
forcing the correct standard for granting or denying an 11.42 hearing,
and will also examine the standard of proof within the 11.42 hearing
itself.

! Issues regarding lack of jurisdiction or violation of a statute rendering the
judgment void may also be raised under RCr 11.42. Tipton v. Commonwealth,
376 S.W.2d 290 (Ky. 1963). However, this article does not address the stan-
dard for granting a hearing when these issues are raised.

* Credit for this “line” must go to Joe Myers, Frankfort DPA Post-Conviction
Branch, who provided invaluable assistance in the research and writing of this
article. Thanks also to Suzanne Hopf, Frankfort DPA Juvenile Appeals, for her
insights involving a similar problem with Kentucky’s interpretation of its stan-
dard for waiving juvenile court jurisdiction.

* Bowling is not yet final, and is cited only for purposes of discussing the

Court's current treatment of 11.42 hearing issues. ll
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Law Day Remarks

by Attorney General Janet Reno

Nearly forty years ago, when President John F. Kennedy first
proclaimed Law Day, he urged all Americans to rededicate
themselves to the ideals of equality and justice under law. This
challenge is just as urgent for us today. As the Attorney Gen-
era] of the United States, I am proud to lead a Department of
Justice where thousands of employees work to advance the
cause of justice throughout our Nation. In traveling around the
country, am repeatedly impressed by the tireless efforts of
prosecutors and law enforcement officers -- federal, state, lo-
cal and tribal -to protect our citizens and promote criminal jus-
tice.

On Law Day this year, I ask that you join me in supporting
efforts to realize our Nation's pledge of justice for all." Our
legal system depends on the confidence of every citizen.
Americans strongly support our legal system, but many ques-
tion whether it dispenses justice evenly. Too many Americans
think that our legal system does not treat crime victims fairly.
Too many think that it favors the wealthy over the poor. And
too many lack effective access to the civil legal system be-
cause they cannot afford a lawyer.

Let us commit ourselves to making the law work for every
American. We must support the voices of victims and make
sure the broader community is heard in the criminal justice
process. Even with our great success in reducing crime rates,
millions of Americans are victimized by crime each year.
Low-income Americans are the most vulnerable and the most
likely to become victims of crime,

Law enforcement officers, prosecutors and others who work to
vindicate the right of victims deserve our praise and support. It
is especially fitting that we acknowledge their efforts as part of
Law Day, which this year concludes National Crime Victims'
Rights Week.

Through community policing, community prosecution, and
community courts, the voices of victims and others are being
heard and respected in the criminal justice system. These ini-
tiatives make the law work better by including all citizens and
responding to community concermns.

Justice in criminal cases also demands that poor people ac-
cused of crimes receive legal assistance. Our Constitution
guarantees defendants the right to a lawyer in major criminal
cases. We preserve this right for indigent defendants through
public defenders or appointed counsel. Working as a prosecu-
tor for 15 years, I learned that our criminal justice system can-
not function properly unless we have adequate funding, train-
ing, and resources for indigent defense.

(Continued on page 31}
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If we do not adequately support criminal
defense for poor Americans, people will
think that you only get justice if you can
afford to pay a lawyer. This perception
would undermine confidence in our sys-
tem. Skimping on adequate representa-
tion also hurts effective law enforcement
by creating delays and leading to the re-
versal of convictions on appeal.

Finally, we must work to meet the neea
for civil legal services for low-income
Americans. Poor women and children
need this help the most. Nearly two-
thirds of the clients of legal services pro-
grams are women, most of them mothers.
Nearly one-sixth of all cases handled by
legal services offices involve domestic
violence. But each day, thousands of
Americans who deserve civil justice can-
not afford it. Legal services programs
need more resources.

Access to civil justice for poor Ameri-
cans is also aided by pro bono efforts by
thousands of public and private lawyers.
applaud this work and reaffirm the Jus-
tice Department's support for pro bono
and community service work by its em-
ployees. 1 urge all lawyers to join me in
adopting a personal goal of performing at
least 50 hours of pro bono or other volun-
teer service each year.

Justice for all is a noble ideal. On Law
Day this year, 1 hope you will join me in
renewing our pledge to make it a reality.
Let's make sure the law protects all
Americans. B

About Law Da

Our Nation celebrated Law Day on
Saturday, May 1, 1999. When Presi-
dent John F. Kennedy first pro-
claimed Law Day in 1961, he urged
Americans to rededicate themselves

[ to the ideals of equality and justice
under law. The above remarks were
made by Attorney General Janet Reno
on this year’s Law Day.

Redefining Criminal Justice to Restore the Community:
The Movement Towards Restorative Justice

by Suzanne A. Hopf, M.A.; J.D.
Assistant Public Advecate, Department of Public Advocacy
Adjunct Faculty, Criminal Justice Studies, Indiana South East

ABSTRACT

Dissatisfaction with the current adversarial approach to criminal justice has led fto
suggested changes and reforms. These new ideas promote a different approach to the
process and outcome of our system of justice and are being implemented in juvenile justice
programs across the country. Both the literature and pilot programs have labeled many of
these movements as “restorative justice.”

Restorative justice takes a much more comprehensive view of crime recognizing that
victims, the community and also offenders are harmed when the law is violated. It focuses
on solutions which consider the needs of these three parties. rather than focusing on the
government as a primary party to the process of criminal justice. Restorative justice also
emphasizes discovering the truth surrounding the incident, identifying the injustices that
occurred and agreeing on future actions which must be made to repair those harms.
Success is measured by the amount of reparation which is afforded rather than the amount
of punishment that has been inflicted. The local commumly replaces the government as
the primary actor in the process.

INTRODUCTION

The current model of retribution in juvenile justice and the rise in punitive sanc-
tioning has done little to alleviate the problem of juvenile delinquency and crime.
There is increasing frustration as we recognize that children continue to appear
back before our courts for repeated offenses. ‘Restorative justice offers what is
considered a balanced approach to solve the problem of juvenile delinquency and
also offers the potential of lowering the costs of programs necessary to reduce
crime and delinquency.

For the past decade our criminal justice process has focused on the concept of
“just deserts” and harsh penalties. This retributive model has emphasized the
adversarial role between the state and the offender. The traditional system of re-
tributive justice is concerned with public vengeance, deterrence effects and the
provision of appropriate punishment (“just deserts™). In contrast, restorative jus-
tice is focused on the damage or harm done to victims and the community. The
process used to resolve this conflict is negotiation, mediation, victim empower-
ment and reparation.'

Restorative justice differs from the traditional model of punishment and restitu-
tion in a variety of ways. Restorative justice acknowledges and builds on group
and community responsibility for crimes as opposed to directing blame at the de-
fendant. Sanctions and treatment for individual offenders are just part of a
broader scheme of justice. Retributive punishment is no longer the central focus
of corrections, but rather victim offender mediation, restorative community ser-
vices, victim awareness education and other victim oriented services become key
elements within this system.> Restoration of all parties is facilitated by focusing
on three primary questions at disposition: 1) what is the harm; 2) what needs to

(Continued on puge 32)
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be done to make it right; and 3) who is responsible?® New
programs are being developed by local communities and Jjuve-
nile justice leaders that embrace and promote these new goals
and policies. This change in our juvenile justice process ap-
pears to be a “paradigm shift” which will allow juvenile jus-
tice to move beyond the current debate that has polarized the
juvenile justice profession between the opposing camps of
treatment/rehabilitation and increased punishment. ‘

GUIDING PRINCIPLES

Restorative justice focuses on the needs of the victim, the
community and the offenders. Three principles guide the ef-
forts of restorative justice:

Accountability: Society can sanction crimes best if offenders
become responsible for both the crime and the harm that is
done to the victim. Offenders must make amends for any loss
resulting from their crimes. Communities and victims should
take an active role in the sanctioning process.

Competency: Competency must be developed to enhance the
offender’s ability to function as a productive adult. Measur-
able gains must be demonstrated in educational, vocational,
social, civic and other competencies. Programs should find
ways to involve young people in work service, dispute resolu-
tion, community problem solving and cognitive development
in community projects overseen by adult mentors,

Public Safety: Incapacitation through secured facilities may
be a part of the strategy. However, this must be recognized as
least cost effective. Viable alternatives to lock-up, such as
community supervision that is structured around work, educa-
tion and service must be implemented when possible. In these
instances the adults responsible for supervision must be as-
signed clear roles in monitoring offenders.*

RESTORITIVE JUSTICE PRINCIPLES ARE SUP-
_ PORTED BY PUBLIC OPINION
The shift toward this restorative justice model is due in part to
a crisis in confidence in our formal legal system of criminal
Justice. To create a better functioning criminal justice system
we need more informal alternatives with an emphasis on

a) increased participation;

b) more access to the law;

¢) deprofessionalization, decentralization and delegalization;
d) minimization of stigmatization and coercion.’

Public opinion polls have made it evident that the principles
of restorative justice, restitution, rehabilitation and sensitivity
to victim issues are popular and favored concepts. While the
public is willing to spend more tax dollars on prison, it only
wants to do so to house violent and dangerous offenders. In
dealing with non-violent offenders public consensus has a dif-

ferent objective. In these cases the public wants the social
contract reinstated. The public wants the offender to make
amends, apologize sincerely and repair the damage he or she
has caused.®

The public support behind restorative justice is illustrated by
a survey conducted by Vermont Department of Corrections.
The survey found that the public wants to see the following
objectives achieved by the criminal justices system: account-
ability, reparation of damages, education and treatment, and
wants to see more public involvement in the decisions of in-
dividual cases. The Vermont DOC discovered that the pub-
lic did not want a system that merely focused on incapacita-
tion, deterrence, treatment and punishment. At the same time
public consensus emphasized that “the most important re-
sponse to crime should be the response that attends to the
damage done ~ to the victim and to the community.”’

RESTORATIVE JUSTICE CALLS FOR A
CHANGE IN CENTRAL VALUES

The critical change from the punitive model of justice to a
restorative model requires not only changes in process but
also involves critical changes of central values. Accountabil-
ity, competency and public safety will guide the roles of vic-
tims, offenders, and communities in the criminal justice pro-
cess. The central theme of restorative justice is empower-
ment of all actors in formal justice decision making and cor-
rectional outcomes.

Changing the process and the way we think about criminal
Justice requires a shift in our vision of what the criminal jus-
tice system should do. Policies and programs must be care-
fully reviewed and revised to encourage positive outcomes.
The following strategic goals are recommended to develop
appropriate policies and programs:

1) Give victims and offenders in communities opportunities
for reconciliation through encounter programs;

2) -Make non-dangerous offenders accountable for repara-
tion as a sentencing priority and give community based
sentences rather than prison;

3) Give victims reparation for the primary harms resulting
from crime, and offer them participation in the criminal
justice process to ensure their harms are addressed;

4) Assure that victims and offenders have access to services
to assist them in

+5) the process of integration.?

The states that have implemented restorative justice values

(Continued on page 33)
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and programs to redefine and revise their criminal justice sys-
tems have found that they are well adapted to juvenile justice.
The restorative justice model can be applied successfully in
both the community and detention setting.” The Office of Ju-
venile Justice and Delinquency Prevention promotes the phi-
losophy that the juvenile justice system must begin to establish
a system whereby offenders, victims and the community are all
active participants in the juvenile justice process through their
Balanced and Restorative Justice Project.’® This model per-
mits a framework for reintegration of young offenders back
into the community while also promoting responsibility and
accountability of these young people.

I Gordon Bazemore and Dennis Maloney, “Rehabilitating Commu-
nity Service.” Federal Probation. March 1994, p. 28.

2 Gordon Bazemore and Mark Umbreit. “Rethinking the Sanction-
ing.” Crime and Delinquency.. July 1995. pp. 297-317.

3 Howard Zehr. “Restorative Justice: The Concept.” Corrections
Today. December, 1997.

+ Gordon Bazemore and Susan Day. “Restoring the Balance.” Juve-
nile Justice. 1996.

5 Roger Mathews, “Reassessing Informal Justice.” Informal Justice.
Sage, 1983

6 John Gorczyk and John Perry. “What The Public Wants™ Correc-
tions Today, December 1997.

71d.

¢ Daniel VanNess and Karen Strong. “Restoring Justice.” Anderson
Publishing. 1997.

% Jim Moeser, “Implementing a Balanced and Restorative Justice
Approach in Juvenile Detention.” Journal for Juvenile Justice and
Detention Services, Fall 1997.

10 Balanced and Restorative Justice for Juveniles: A Framework for
Juvenile Justice in the 21% Century., The Office of Juvenile Justice
and Delinquency Prevention, 1997.

Suzanne A. Hopf is a juvenile appellate attorney in the
Juvenile Post-Dispositional Branch in the Frankfort of-
fice. - She is also adjunct faculty at Indiana University
Southeast in the Department of Criminal Justice Studies
{land Visiting Professor at the University of Louisville in
Jithe Department of Sociology. She can be reached at
8(502) 564-8006, ext 187 or via e-mail at
shopf@mail.pa.state.ky.us.

Other states have started a variety of pilot pro-
grams to start implementing restorative justice
principles and processes

Maryland - In 1997 the Maryland Department of Juvenile
Justice introduced legislation that would reflect a balanced,
restorative and victim-centered approach to justice. Restora-
tive principles now serve as statewide criteria for evaluating
proposed reform measures. Resources have been reallocated
to maintain residential treatment programs for serious,
chronic and violent juvenile offenders. Delinquency preven-
tion and early intervention services have been expanded.
Most importantly, new programs are being created for inter-
mediate range juvenile offenders.

Ohio — Restorative Justice has been implemented in Ohio
through the advancement of the following principles:

Victim Services — victims are involved in the justice process,
and programs are being established to facilitate victim/of-
fender mediation and offender restitution programs.
Community Service - providing meaningful work and skill-
building activities for offenders. Curricula are being devel-
oped to develop the psychological aspect of community ser-
vice to prevent recidivism or further victimization.
Community Partnership — community groups and local indi-
viduals participate in various ways, including on advisory
groups in the corrections system, such as boards that develop
meaningful work activities, sound business practices, and vo-
cational programs.

Education and work opportunities - partnerships with the
civic and business communities throughout the state, a Job
Linkage program where inmates are offered employment and
development of interviewing skills.

South Carolina — Juvenile Arbitration Program that utilizes
volunteers which is established to empower the community in
the criminal justice process. A process by which the juvenile,
the juvenile’s parents, the referring police officer, and the
victim participate to produce a contract which the juvenile is
then required to complete within 90 days under the supervi-
sion of the arbitrator. In Seminole county this pilot program
cost $ 26,000.00 and was estimated to have diverted one-third
of the family court caseload in its first year of operation and
after three years reduced the recidivism rate to six percent. In
the first eight months of operation in Lexington County this
program diverted 129 cases from the family court, approxi-
mately 45 percent of the new criminal referrals. Not a single
juvenile that went through the program in the first three years
committed another offense. M
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West’s
Review

by Julie NamKin

Assistant Public Advocate

Cornelison v. Commonwealth, Ky., _ SW.2d __, 1999
WL 79373 (2/18/99), 97-SC-694-MR, Jefferson Circuit
Court. Not Yet Final

Cornelison was convicted of rape, sodomy, use of a minor in a
sexual performance (five counts) and sexual abuse (three
counts). He was sentenced to one hundred ten (110) years in
the penitentiary. Two issues were raised on appeal.

The first issue concerned the removal of the addresses of
prospective jurors from the juror qualification forms. Al-
though the issue was not properly preserved for review, the
Kentucky Supreme Court stated the identical issue had been
resolved against the defense in Samples v. Commonwealth,
Ky., 983 S.W.2d 151, 152-153 (1998).

The second issue was whether the trial court erred when it per-
mitted a police officer to testify during the penalty phase to the
effect of good time credit on the length of a defendant=s sen-
tence. The Kentucky Supreme Court held the list set out in
KRS 532.055(2)(a) is not exhaustive, but rather is illustrative.
The Court held that evidence related to potential good time
credit, although not specifically enumerated in the statute, af-
fects the actual duration of a sentence of imprisonment. Thus,
it is relevant and may be offered by the Commonwealth.

Accordingly, Cornelison’s convictions and sentences were af-
firmed.

Land v. Commonwealth, Ky., 986 S.W.2d 440 (2/18/99),
Daviess Circuit Court.

In 1972, Land was convicted of murder, rape (two counts),
shooting with intent to kill and armed robbery. He was sen-
tenced to life, life without the possibility of parole, twenty-one
years and eighteen years, respectively. Land did not appeal his
convictions.

In 1973, Land filed a motion pursuant to RCr 11.42 claiming
his sentence of life without the possibility of parole for rape
was unconstitutional because it amounted to cruel and unusual
punishment. The circuit court denied the RCr 11.42 motion,
and the Court of Appeals affirmed.

In 1997, Land filed a motion pursuant to CR 60.02 to amend
the judgment or to make him eligible for parole. Land again
argued his sentence of life without the possibility of parole for
rape was unconstitutional and should be amended to life im-
prisonment with eligibility for parole. The circuit court de-
nied his motion without an evidentiary hearing and Land ap-
pealed.

The Kentucky Supreme Court held that Land’s sentence of
life without the possibility of parole for rape, which was im-
posed prior to the enactment of the penal code, is constitu-
tional.

Land also argued the trial court erred when it failed to hold an
evidentiary hearing on his CR 60.02 motion. Land conceded
he did not request a hearing in the circuit court. The Ken-
tucky Supreme Court held the trial court did not abuse its dis-
cretion in failing to hold an evidentiary hearing on Land’s
motion. The Court also pointed out that Fryrear v. Parker,
Ky., 920 S.W.2d 519, 522 (1996), cited by Land, should have
put Land on notice to specifically ask for an evidentiary hear-
ing on his motion.

The Kentucky Supreme Court reiterated that CR 60.02 is not
a separate avenue of appeal to relitigate issues that were or
could have been raised in an RCr 11.42 motion.

The trial court’s denial of Land’s CR 60.02 motion without an
evidentiary hearing was affirmed.

Commonwealth v. Deckard, Ky.App., 1999 WL 95688
(2/26/99), 97-CA-438-MR, Barren Circuit Court. Opinion
Withdrawn 3/17/99,

On November 7, 1996, fifteen year old Jonathan Deckard al-
legedly received at school, and thus was in possession of at
school, a .38 caliber pistol with knowledge that it was stolen.

On December 18, 1996, Deckard was indicted for unlawful
possession of a weapon on school property in violation of
KRS 527.070(1), a felony, receiving stolen property in viola-
tion of KRS 514.110(3), a felony, and possession of a hand-
gun by a minor in violation of KRS 527.100, a misdemeanor.

The record on appeal does not contain the order from the dis-
trict court transferring Deckard’s case to the circuit court pur-
suant to KRS 635.020(4), the automatic waiver statute. How-
ever, the record reveals that on January 7, 1997, Deckard
moved the circuit court to dismiss the indictment on the
ground that it lacked jurisdiction over him and the subject
matter of the indictment. The circuit court remanded
Deckard’s case to the district court because of the issue of
whether “possession” of a firearm constitutes “use” was one
the legislature did not address when drafting the [waiver]
statute which has created an ambiguity. Relying on Haymon
(Continued on page 35)
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v. Commonwealth, Ky., 657 S.W.2d 239 (1983), the circuit
court determined the ambiguity in KRS 635.020(4) must be
resolved in favor of the defendant. The Commonwealth ap-
pealed the circuit court’s remand order.

In a two to one opinion, the Court of Appeals held Haymon.
supra, controls the situation in the case at bar and the circuit
court correctly applied the holding in Haymon. As the Ken-
tucky Supreme Court stated in Haymon, supra at 240, “use”™
of a [firearm] contemplates that it be employed in some man-
ner in the commission of an offense.

The Court of Appeals further stated:

The very same ambiguity that the Supreme
Court recognized in Haymon is also present in
this case. Like in Haymon, in this case the
Commonwealth has not shown or even alleged
that Deckard actively “used” the handgun in any
manner. Accordingly, it is our opinion that
Deckard, like Haymon, is “entitled to the benefit
of the ambiguity.” Thus, just as Haymon was
entitled to have his request for probation decided
on the “merits of all other relevant factors,”
Deckard is also entitled to have the disposition
of the charges against him determined by the
Barren District Court.

One of the concurring judge’s stated Ait is time for the Gen-
eral Assembly to address and clarify its intent with regard to
the ambiguity in the juvenile waiver statute (KRS 635.020(4))
as to use versus possession of a firearm.

The remand order of the circuit court was affirmed.

Darden v. Commonwealth, Ky.App., 1999 WL 113134
(3/5/99), 97-CA-196-MR, Todd Circuit Court. Opinion
Withdrawn 3/17/99.

Two days after his seventeenth birthday, Darden was allegedly
in possession of cocaine, marijuana and a firearm on school
property. Darden was initially charged by way of a juvenile
petition in district court. Pursuant to a motion by the Com-
monwealth relying on KRS 635.020(4), the charges were later
transferred to circuit court, where Darden was prosecuted as
an adult and convicted of the three charges.

The charges resulted from a search of an automobile Darden
was driving on school property during a football game.

Prior to trial, Darden moved to suppress the items taken from
the automobile because the police officers had no articulable
basis to stop the car. The court overruled the motion to sup-
press. Darden’s motion to dismiss the charges because the
circuit court lacked jurisdiction was also overruled.

Darden raised three issues on appeal.

First, Darden argued the district court’s order transferring the
case to circuit court was invalid because it did not contain fac-
tual findings as required by KRS 640.010(2). The Court of
Appeals disagreed and, citing Harden v. Commonwealth,
Ky.App., 885 S.W.2d 323 (1994), stated Ait would seem the
extensive findings normally required by KRS 640.010(2) for
transfer from juvenile court to circuit court are not necessary
where KRS 635.020(4) becomes applicable.

However, the Court of Appeals further stated the district court
should have made the minimal findings of reasonable cause
described by KRS 635.020. The record revealed the district
court’s docket notation merely stated the transfer was pursuant
to KRS 635.020(4) and KRS 527.070. The Court of Appeals
stated the district court’s written transfer order, standing alone,
was not sufficient to vest jurisdiction in the circuit court.
However, the Court of Appeals noted the district court held a
transfer hearing, and even though the transcript of the hearing
is not part of the record on appeal, the Court of Appeals as-
sumed the omitted record supports the district court’s ruling.

Second, Darden argued the circuit court lacked jurisdiction to
try him as an adult because a violation of KRS 527.070, un-
lawful possession of a weapon on school property, does not
constitute use of a firearm for purposes of KRS 635.020(4).

The Court of Appeals recognized that in Haymon v. Common-
wealth, Ky., 657 S.W.2d 239 (1983), the Kentucky Supreme
Court held that possession. of a firearm did not constitute use
of a firearm. The Court of Appeals distinguished Haymon be-
cause it was made in the context of deciding whether one who
stole a firearm during the commission of a burglary could be
denied probation under KRS 533.060(1). The Court of Ap-
peals stated that Darden Awas charged with a crime involving
the element of possession, not use, of a weapon. It was
[Darden’s] possession of a weapon on school property, in vio-
lation of KRS 527.070, which constituted the offense
“committed” for purposes of KRS 635.020(4). The Court of
Appeals believe[d] the Court in Haymon recognized such an
interpretation, when it said: “The Commonwealth contends
that possession of a weapon involves its use; that the intent of
the General Assembly was to deter the involvement or pres-
ence of weapons in the commission of crimes. Admittedly, the
word ‘use’ is subject to such a construction.”

Applying Haymon to the case at bar, the Court of Appeals
stated “for purposes of KRS 635.020(4), possession of a
firearm is the offense committed {by Darden], and thus no am-
biguity exists between the ‘use’ of the firearm or the
‘possession’ of it insofar as the commission of the offense pro-
scribed by KRS 527.070 is concerned.”

(Continued on page 36)
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Third, Darden argued the trial court erred when it overruled
his motion to suppress the evidence take from the car he was
driving. The opinion reveals that Officer Macklin received
information from the high school principal that he had gotten
reports of the odor of marijuana around a school parking lot.
Macklin told Officer Moberly to investigate the complaint.
Upon entering the parking lot, Moberly saw a group of males
get into a 1978 Cadillac and drive toward the football field.
Moberly stopped the car about 150 yards beyond the exit
gate of the parking lot. Darden was driving the car and when
he rolled down the window, Moberly detected the odor of
marijuana. Darden consented to a search of the car which
turned up drugs, drug paraphernalia, weapons and shells.

Darden argued on appeal the police officers had no articula-
ble suspicion that he was doing anything wrong, and he was
improperly seized pursuant to an investigation of a misde-

meanor which was not committed in the officers’ presence.

The Court of Appeals held, relying en Graham v. Common-

wealth, Ky . App., 667 S.W.2d 697 (1983), that since the po-

lice officers received reliable information from a school offi-
cial that some person or persons were smoking marijuana on
school property, and since Darden and his companions were

the only people in the area, the stop was justified.

Accordingly, Darden’s convictions were affirmed.

Brown v. Commonwealth, Ky.App., ___ S.W.2d __,1999
WL 95697 (2/26/99), 97-CA-1288-MR, Graves Circuit
Court. Not Yet Final

Brown and his girlfriend, Allison Clark, were charged with
first degree criminal abuse of their six week old son. Prior to
trial the Commonwealth moved to try Brown and Clark to-
gether. Brown made no objection to the Commonwealth’s
motion. After a joint trial, Brown was convicted and sen-
tenced to seven years in prison.

Brown raised three issues on appeal.

First, Brown argued the trial court erred when it granted the
Commonwealth=s motion for a joint trial. Both Brown and
Clark denied having abused their son, neither accused the
other of the abuse, and both attempted to show that the in-
juries could have resulted from innocent activity. Thus, the
Court of Appeals held there was no error in granting the
Commonwealth=s motion for a joint trial. The Court of Ap-
peals did acknowledge, however, that rebuttal testimony,
consisting of prior bad acts of Brown, offered to impeach
Clark was improperly admitted because it placed Brown in a
bad light, but it did not amount to prejudicial error requiring
reversal. The Court of Appeals noted the trial court should
have limited the rebuttal testimony so it did not infringe
upon Brown’s right to a fair trial.

Second, Brown argued he was entitled to a directed verdict of
acquittal because the evidence against him was circumstantial.
The Court of Appeals disagreed and held that even though the
evidence of abuse was circumstantial, the seriousness of the
child’s injuries coupled with testimony from three doctors that
the probable cause of the injuries was abuse, and not innocent
activity, was sufficient to overcome a motion for a directed
verdict of acquittal.

Third, Brown argued it was error to admit testimony from one
doctor that the child suffered from “shaken baby syndrome.”
Although the admission of testimony of “shaken baby syn-
drome” is one of first impression in Kentucky, other states
have held such testimony to be admissible when introduced
through a properly qualified expert. No challenge was raised
as to the doctor’s qualifications as an expert. Thus, the Court
of Appeals held there was no error.

Fourth, Brown argued that testimony from three lay witnesses
that the child’s condition shortly before and shortly after his
admission to the hospital suggested he had possibly been
abused was improperly admitted because the lay witnesses
were not qualified to offer such an opinion. The Court of Ap-
peals held Brown was not prejudiced by the admission of such
testimony since three doctors testified the child had almost
certainly been abused.

Accordingly, Brown’s conviction was affirmed.

Cardwell v. Commonwealth, Ky.,  SW.2d ___, 1999 WL
163404 (3/25/99), Christian Circuit Court, Judge Edwin
White, on review from Court of Appeals. Not Yet Final

The issue before the appellate courts in this case was
“whether a trial court may enter an amended judgment
[pursuant to RCr 10.10] more than ten days after the original
Jjudgment has become final, to make the written judgment
conform with the sentence rendered from the bench, when the
effect of the amended judgment results in a substantial in-
crease in a defendant’s sentence from that which was recited
within the original judgment. The Kentucky Supreme Court
held that “[bjecause of due process considerations of a defen-
dant’s interest in the finality of a judgment and sentence . . . a
trial court may not enter such an amended judgment.”

Mathews v. Commonwealth, Ky., _ SW.2d ___, 1999 WL
163419 (3/25/99), Warren Circuit Court, Judge Thomas
Lewis.

Mathews was tried and convicted of intentional murder and
sentenced to life imprisonment. Mathews raised three issues
on appeal.

First, Mathews claimed the trial court erred when it failed to
(Continued on page 37)
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suppress his oral statement to the arresting officer, made after
signing a waiver of his constitutional rights, because the Com-
monwealth failed to turn over the statement in response to the
court’s discovery order. The Commonwealth called the police
officer at the close of its case in chief. After the defense ob-
jected and claimed lack of notice, the Commonwealth stated
the officer was going to testify that Mathews told her he did
not shoot the victim; a third person did the shooting. The de-
fense, which had not yet made an opening statement, had
planned to present a self-protection defense and the officer’s
testimony would have contradicted this defense. The trial
court ruled that if Mathews took the stand and testified he shot
in self-defense, the Commonwealth could call the officer in
rebuttal to impeach Mathews with his prior inconsistent state-
ment. As a result, Mathews did not testify.

In a four to three opinion, the Kentucky Supreme Court held
that since Mathews did not place his testimony into the record
by avowal, it could not determine whether his testimony
would have been such that it would have been consistent or
inconsistent with his prior statement to the police officer.
Thus, Mathews failed to demonstrate that the trial court’s rul-
ing precluded him from testifying and there was no error.

Second, Mathews argued the trial court erred when it in-
structed the jury it could sentence Mathews to life imprison-
ment without the possibility of probation or parole for twenty-
five years because there was no aggravating circumstance in
his case. This error was not preserved for appellate review.

The Kentucky Supreme Court held Mathews failed to demon-
strate he was prejudiced by the trial court’s unauthorized in-
struction because the jury fixed his punishment at life impris-
onment. The Court also stated Mathews had not substantiated
his claim of a “compromised verdict.”

Third, Mathews claimed the trial court erred when it permitted
the prosecutor to “glorify” the victim. This error was not pre-
served for appellate review by any contemporaneous objection
to the prosecutor’s comments. The Kentucky Supreme Court
found no error.

Mathews conviction and life sentence were affirmed.

Commonwealth v. Walker,Ky., ___S.W.2d ___ 1999 WL
163398 (3/25/99), Fayette Circuit Court, Judge Mary No-
ble, on review from Court of Appeals. Not Yet Final.

Walker, a juvenile, was charged with first degree robbery and
pled guilty to an amended charge of criminal facilitation to
commit first degree robbery. The trial court sentenced Walker
to five years imprisonment, but probated his sentence. One of
the conditions of his probation was to serve an additional six
months in the Fayette County Juvenile Detention Center.

Because Walker had already served more than six months in
the juvenile detention facility prior to his sentencing, Walker
moved that the time served prior to sentencing be credited to-
wards the six months’ sentence imposed as a condition of his
probation. The trial court denied Walker’s motion and Walker
appealed.

The Kentucky Supreme Court held that under KRS
$32.120(3), the time Walker had aiready spent in the detention
center prior to sentencing was credited to his five year sen-
tence of imprisonment, if he should end up serving such sen-
tence. However, under KRS 533.030(6), the trial court was
authorized to impose a six month period of confinement as a
condition of probation. Thus, no etror occurred.

Petrey v. Cain, Ky., 987 S.W.2d 786 (3/25/99), original ac-
tion from Court of Appeals.

This case involves a writ of prohibition. As part of a divorce
decree, Petry was awarded sole custody of his daughter. More
than two years after the entry of the decree, Petry’s ex-wife
moved to modify the custody decree to allow for joint cus-
tody. Her motion was accompanied by her own affidavit. The
trial court set the motion for an evidentiary hearing. Petry
filed a writ of prohibition in the Court of Appeals to prevent
the trial court from taking any further action on his ex-wife’s
motion. The Court of Appeals denied the writ and Petry ap-
pealed to the Kentucky Supreme Court.

The Kentucky Supreme Court held Petry had an adequate
remedy at law by way of appeal from any order of the trial
court granting or denying a motion to modify the prior cus-
tody decree. Thus, a writ of prohibition was not the proper
avenue of relief. The order of the Court of Appeals was af-
firmed.

Vires v. Commonwealth,Ky., _ SW.2d __,1999 WL
163423 (3/25/99), Knott Circuit Court, on review from
Court of Appeals. Not Yet Final.

Vires was tried for murder and convicted of second degree
manslaughter arising out of a shooting resulting from a car
crash. The victim of the shooting was the husband of Vires’
girlfriend (the couple were separated but not divorced). The
facts of the accident were in dispute.

Vires testified Caudill, his girlfriend’s husband, intentionally
rammed the rear of his pickup truck in an attempt to push his
car and its occupants off the road and over a mountainside. A
passenger in the husband’s truck testified Caudill came around
a curve on a winding mountain road and Vires’ truck was
stopped in the middle of the road. Caudill applied his brakes
to avoid hitting Vires but without success. Vires then exited
his truck with a semi-automatic pistol and fired two shots at
Caudill, hitting him in the neck and killing him.

(Continued on page 38)
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Vires raised two issues on appeal. First, Vires argued the
trial court erred when it allowed a Kentucky State Police De-
tective to testify as an expert in accident reconstruction when
his opinion was not provided to the defense prior to trial.
Without objection by the defense, the detective introduced
photographs of both vehicles and the surface of the roadway
and identified skidmarks which he attributed to the Caudill
vehicle resulting from an application of the brakes. The de-
tective also testified, without objection, concerning the angle -
of the impact between the two vehicles. The defense also did
not object when the detective was asked if he held an opinion
as to whether the physical evidence, including damage to the
vehicles and skidmarks, were consistent with the victim hav-
ing attempted to avoid rather than inittate impact with Vires’
pickup.

The Kentucky Supreme Court held the detective did not ex-
press any opinion on the victim’s intent prior to or at the time
of the impact. Nor did the detective perform an accident re-
construction or a written report. The entire police investiga-
tion file was provided to the defense. Since all facts and sup-
porting materials relied on by the detective were provided to
the defense, the trial court did not err in allowing the detec-
tive to testify as to his opinion based on the results of his in-
vestigation.

Vires’ second argument was that the trial court erred when it
excluded the testimony of a former boyfriend of the victim’s
wife who gave avowal testimony that the victim stalked him
when he was dating the victim’s wife.

The Kentucky Supreme Court held the trial court did not err
because the former boyfriend’s testimony “was at best
marginally relevant.” The trial court did allow substantial
testimony concerning the victim’s relationship with his wife,
his prior violent and jealous behavior and his prior confronta-
tions with Vires. Thus, Vires was not prejudiced by the ex-
clusion of the testimony.

Vires’ conviction was affirmed.

Russell v. Commonwealth, Ky.App., _ SW.2d __, 1999
WL 153367 (3/12/99), Franklin Circuit Court, Judge
Graham. Not Yet Final.

In 1986, sixteen year old Bradley Russell entered a guilty
plea to murder and rape and was sentenced to twenty years on
each offense to run concurrently.

In 1994, Russell filed an RCr 11.42 motion alleging the in-
dictment was defective because the victim was already dead
when the rape occurred and a person cannot be convicted of
raping a corpse; ineffective assistance of counsel because his
counsel advised him to plead guilty to the rape charge and the

evidence was undisputed that he had sex with the victim after
she was already dead; that his plea was not entered voluntar-
ily; and that the court could not sentence him under KRS
439.3401. After an evidentiary hearing, the trial court denied
Russell’s motion.

Rejecting Russell’s first argument, the Court of Appeals stated
“[t]he fact that the evidence in the case may have been con-
trary to the facts as alleged in the indictment (that [Russell]
killed the victim before he sexually assaulted her) does not
render the indictment defective.”

Rejecting Russell’s second argument, the Court of Appeals
pointed out that trial counsel’s advice to Russell to accept the
plea bargain and plead guilty to rape was sound trial strategy
under the circumstances. Counsel had tried to have the rape
charge dismissed prior to trial, on the same ground that Rus-
sell alleged in his RCr 11.42 motion, but the trial court re-
fused to dismiss the charge. Also, there was medical evidence
that certain bodily functions continue even after a person is
brain dead and it was not guaranteed that the appellate court
would reverse the rape conviction. Even if the rape convic-
tion were dismissed, Russell could receive a life sentence on
the murder charge, but under the plea bargain he received the
minimum sentence of twenty years. Trial counsel’s perfor-
mance was not ineffective under the circumstances.

The Court of Appeals also rejected Russell’s argument that his
plea was not entered knowingly, intelligently and voluntarily
because the record revealed the court engaged in a lengthy
colloquy to insure that Russell and his parents were informed
of all the constitutional rights he was waiving.

Lastly, as part of the plea agreement, Russell agreed he would
not be eligible for parole for a minimum of tweive years, un-
der KRS 439.3401, even though the statute was not yet in ef-
fect at the time of his plea. The plea agreement set out that
the statute was being applied retroactively. The Court of Ap-
peals saw “nothing wrong with [Russell] being bound by the
twelve year minimum....” Also, “the twelve year minimum . .
. was not outside the law as it existed at the time of the of-
fense. See KRS 349.340.”

The ruling of the trial court was affirmed.

Welch v. Commonwealth, Ky.App., ___ S.W.2d ___, 1999
WL 193941 (2/5/99, ordered published 3/26/99), Wayne
Circuit Court, Judge Eddie Lovelace.

Welch pled guilty to the misdemeanor of second degree stalk-
ing. Welch was sentenced to eight months. The trial court
conditionally released Welch and placed him on probation.
As part of his release, Welch was to avoid all contact with his
wife except for written correspondence through the U.S. Mail
related to the care of their minor child.

(Continued on page 39)
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Subsequently the trial court revoked Welch's probation be-
cause his wife had received seventeen or eighteen phone calls
from Welch’s home phone and one phone call from his place
of employment. On each occasion, when Mrs. Welch picked
up her phone the caller hung up, but Welch’s number ap-
peared in the caller identification box attached to her phone.

On appeal, Welch argued he had not violated his probation
because “since no actual communication took place during the
calls, there was no ‘contact’ between” him and his wife.”

The Court of Appeals disagreed since “the act of repeatedly
causing [his wife] the inconvenience of responding to harass-
ing hang-up calls constitutes ‘contact’ within the meaning and
intent of the court’s conditional discharge order.”

The trial court’s ruling was affirmed.

Ferrell v. Commonwealth, Ky.App., __S.W.2d __,1999
WL 153368 (3/19/99), Fayette Circuit Court, Judge Re-
becca Overstreet. Not Yet Final

Ferrell was convicted of second degree escape and being a
first degree persistent felony offender.

On appeal, Ferrell argued the trial court erred (1) when it ex-
cluded, on hearsay grounds, his testimony concerning threats
made to him by other inmates, and (2) when it qualified the
“choice of evils” instruction to only allow Ferrell the justifica-
tion if he was not wanton or reckless in forming his belief in
the need to escape or in creating a situation in which he
needed to escape.

The Court of Appeals reversed Ferrell’s convictions because
the trial court erred when it sustained the Commonwealth’s
objection on hearsay grounds to Ferrell’s testimony. The
Court of Appeals stated the statements were not hearsay be-
cause they were not being offered to prove the truth of the
matter asserted, but were offered to show that Ferrell heard
certain statements that placed him in fear of his life causing
him to escape. The Court of Appeals referred to the out-of-
court statements as “verbal acts” or “utterances in issue.” The
Court also stated the out-of-court statements could have been
admitted under the “state of mind” exception to the hearsay
rule. KRS 803(3).

The Commonwealth argued on appeal the issue was not pre-
served for review because Ferrell failed to put the testimony in
the record by avowal. However, the Court of Appeals rejected
this argument because the substance of the excluded evidence
was apparent to the trial court from the context in which the
questions were asked, citing Webb v. Stone, Ky., 445 S.W.2d
842, 845 (1969) and Lawson, The Kentucky Evidence Law
Handbook, § 1.10 (3d ed. 1993).

The Court of Appeals also addressed the instruction issue so
as to avoid error upon retrial. The Court of Appeals rejected
Ferrell’s argument that a defendant’s subjective belief in the
need to escape is sufficient to justify his actions. The Court
stated “the law requires that the defendant’s belief in the need
to escape be objectively reasonable.” This requirement
“ensures that only those acts which society, not the defendant,
deems imminently threatening would justify escape from
prison.” '

Ferrell’s convictions were reversed and remanded for a new
trial. W

Julie Namkin
Assistant Public Advocate
100 Fair Oaks Lane, Ste. 302
Frankfort, Kentucky 40601

Tel: (502) 564-8006, ext. 279
Fax: (502) 564-7890

E-mail: jnamkin@mail.pa.state.ky.us.
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Five Year Reminders

Be aware important evidence may disappear
after five years.

1) Please remember that many jails destroy their records
after five years. Any issues relating to client's health,
mental health, good behavior, etc. could be lost if not
obtained before they're destroyed.

2) For Brady & Giglio claims: please know that untran-
scribed records of district & circuit court proceedings in
many KY counties are destroyed after five years. (Not
the court files, but records of actual ct proceedings.)
Oral statements to the court are often the only place you
can find evidence of snitch deals.

3) The KY medical licensure board destroys all material
susceptible of Open Records requests after five years.
Good to know if there are any issues relating to medical
personnel's competency and credibility.

by Sue Martin
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New testing standards for measuring intelligence may warrant
testing, or more importantly, retesting of otherwise "death eligi-
ble" criminal defendants. And, as we will demonstrate, this ap-
plies to current cases as well as post conviction cases.

These "new" testing standards we mentioned are really better

described as a "re-anchoring" of the norms for the widely used IQ

test, the Wechsler Adult Intelligence Scale - Revised (WAIS-R).
The new test, the WAIS-11I', may give a score of 1.2 to 8.9 lower
than the WAIS-R, which might make an otherwise "death eligi-
ble" defendant "death ineligible"

under the new test.

THE UPDATED WAIS-III

According to the Psychological Corporation, the owners and de-
velopers of the testing instrument, the "WAIS-III provides up-
dated norms that were developed using a large normative sample
stratified according to the newest U.S. census data on race/eth-
nicity, sex, education, age, and region." The age range of the
new norms has been extended up to 89

years of age.

The new test is redesigned and according to its creator "has
demonstrated strong clinical sensitivity and specificity for assess-
ing mental retardation. . . The WAIS-III is highly correlated to
the WAIS-R and WISC-III. According to the validity studies re-
ported in the

Technical Manual, the mean WAIS-III IQ scores are about 1.2 to
4.8 points lower than the WAIS-R IQ scores [and an average,
score between 4.8 and 8.0 lower on the WAIS-III] and almost
identical to the WISC-1II scores. The mean difference between
the WAIS-R and the WAIS-III IQ scores is expected due to the
changes in norms over time."

The Wechsler testing instruments are based upon population
norms which, by necessity, must be updated regularly due to
I.Q.-score inflation, which inflate at a rate of about 0.3 points per
year. This inflation is attributed to improvements in the educa-
tion system, improved nutrition, better health conditions, and in-
creased dissemination of information

(i.e. cable television, internet access, etc.) among the population
as a whole. In their press releases, the Psychological Corporation
maintains that "[r]egardless of the reasons for these changes in

CAPITAL CULPABILITY:
DAUBERT NECESSITATES RE-EVALUATION OF CONDEMNED PERSONS
WITH BORDERLINE INTELLIGENCE AS MEASURED BY THE WESCHLER
ADULT INTELLIGENCE SCALE - REVISED (WAIS-R)

(Copyright 1999, Michael A. Taylor, J.D., and Robert S. Spangler, Ed.D.)*

test performance, periodic updating of the norms is essential; oth-
erwise, average 1Q scores will gradually drift upward and give a
progressively deceptive picture of an individual's performance
relative to the expected scores in his or her own age group.

SCIENTIFIC EVIDENCE - KRE 702 AND
DAUBERT

The adoption of the Kentucky Rules of Evidence and specifi-
cally, KRE 702, interpreted through the Daubert® standard war-
rants a fresh look at all criminal cases wherein a psychological or
psychiatric examination has been made in conjunction with or in
opposition to a psychiatric defense (i.e., insanity or mental retar-
dation). This is true because for the last several years most, if not
all, testing was done using the WAIS-R. What is more frighten-
ing is that many evaluators are still using the outdated instrument
today, presumably because the test forms as well as the WAIS-II1
test kits are more expensive and the evaluators want to use up the
old ones before converting to the WAIS-III. If any of this testing
was done after October 1997, it could (and, indeed, it should) be
strongly argued that the WAIS-R test results are not statistically
valid and reliable and therefore, not admissible.

This re-anchoring of the norms of the most commonly used 1.Q.
testing instrument is most important to attorneys defending death
penalty cases since KRS 532.130 defines "seriously mentally re-
tarded" as significantly subaverage general intellectual function-
ing" as an 1.Q. score of seventy (70) or below.

KRS 532.140 makes a defendant "death ineligible" once the
Court makes the determination that a defendant is "seriously
mentally retarded.”

KRE 702 exactly mirrors Federal Rules of Evidence (FRE) 702
for determining the admissibility of scientific evidence. This rule
states:

If scientific, technical, or other specialized knowledge
will assist the trier of fact to understand evidence or to
determine a fact in issue, a witness qualified as an ex-
pert by knowledge, skill, experience, training, or educa-
tion, may testify thereto in the form of an opinion or
otherwise.

(Continued on page 41)
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The U.S. Supreme Court in Daubert, took this a step further
by abandoning the old Frye® standard of admissibility of scien-
tific to that which had "general acceptance" in the field of
study involved. Daubert tells us that we must go further and
answer the question, "is it scientifically reliable?" This is
where the change in the testing instruments is critical in death
cases.

DEFINING "RELIABILITY AND VALIDITY"

The gist of the Daubert decision is that expert witness testi-
mony must be supported by objective evidence that is consid-
ered reliable in the scientific community. The term 'reliable’ is
defined in the scientific community as ‘consistency' and does
not infer validity. A reliable test will consistently yield the
same results within the standard error of measurement. Valid-
ity is an entirely different construct and in a general sense
means that a test or instrument measures what it is supposed to
measure accurately. In a norm-referenced instrument, current
and accurate norms are essential aspects of valid test results.

Validity is the essence of the Daubert decision, not reliability.
In the real world, reliability refers to acceptability or depend-
ability and this concept is synonymous with the scientific
community definition of test validity: the test measures what it
is supposed to measure accurately and is reliable (Cronback,
1970 Anastasi, 1968%; Aiken, 1991°).

An invalid test can be either reliable or unreliable in the scien-
tific sense; it consistently yield invalid results within the stan-
dard error of measurement or does not. A valid test must be
both valid and reliable; this includes the requirement for cur-
rent accurate norms by which an individuals score can be in-
terpreted. When norms are outdated, 1.Q. inflation occurs.
1.Q. inflation is a trend upward similar to grade inflation that
has been occurring in U.S. schools and universities for ap-
proximately thirty years. Put simply, a person evaluated with
the WAIS-R will have an 1.Q. that is inflated. The WAIS-R
has consistently yielded Full Scale 1.Q. scores that are 4.8 to
8.0 points higher than the older WISC-R and WISC-IIL Since
the publication of the WAIS-III in 1997, WAIS-R results have
consistently yielded Full Scale, Verbal, and Performance 1.Q.
scores that are higher than WAIS-III results.

According to Dr. Barry Friedman’:

APA ethical guideline specifically states that
psychologists do not use obsolete assessment
instruments. The WAIS-III has been readily
available since October of 1997. I believe that
six months. . . is plenty of time for psychologists
to obtain, learn and practice administration of
the new device; it is also plenty of time to use up
the old protocols for the new device. I spoke on

the phone recently with a representative of {the]
Psychological Corporation and he informed me
that the WAIS-R is still offered because some
research studies entail its use. However, he in-
dicated that, because of the newer norms, the
WAIS-III is the appropriate device for use in
clinical setting and that the WAIS-R is no longer
intended for use in such settings.

HOW IT ALL WORKS

The Wechsler testing instruments give three 1.Q. scores: ver-
bal, performance, and full scale. Each score has its own va-
lidity, and these numbers may differ significantly; for exam-
ple, a person with cerebral palsy may have an invalid perfor-
mance 1.Q. score because of his or her disability, but a valid
verbal 1.Q. score. In this case a full scale 1.Q. score would
also not be valid. Since KRS 532.130 only says "an intelli-
gence quotient (1.Q.) of 70 or below," it is critical to have
the complete scores because a given defendant may have one
score above 70 and another score below 70.

Because the statute is not specific as to which L.Q. score to
rely upon, it could be argued that any of the scores could be
used as the benchmark score for determining whether a defen-
dant meets the requirement of KRS 532.130. Additional au-
thority is found by looking to the Social Security Regulations
for determining disability based upon mental retardation.

The Social Security Administration only requires a "valid ver-
bal, performance, or full 1Q of 60 through 70" (along with
another disabling feature) to meet the standard for disability
benefits (See, 20 C.F.R. §404, Subpart P, Appendix 1, also
known as the "Listings of Impairments," 12.05C). This long-
established standard recognizes that mental retardation as a
disability exists if any of the scores fall below 70.

Since the mean and average scores will range from 1.2 to0 8.0
points lower, the results can be remarkable. And, when we
consider these are only "mean" and "average" variations, a
given individual might score even lower on the new test due
to factors as lack of education, cultural deprivation, or any of
a number of mental illnesses.

What does this mean for the defense attorney with a claimant
on death row or currently on trial for a capital offense? In the
states that set a Full Scale 1.Q. of 70 as mentally deficient
(mentally retarded or developmentally delayed) the Daubert
decision absolutely necessitates that all persons who were
evaluated with the WAIS-R, yielding results in the Borderline
range (70-80), must be re-evaluated with the WAIS-III or
other testing instrument. The probability is high that the prior
results are invalid and the client's actual intellectual function-

(Continued on page 42)
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ing is in the Mental Retardation range (70 and below).

In addition, inmates and defendants who scored in the low
average range (80-90) should be re-evaluated because they are
probably functioning in the Borderline range of intelligence.
This could possibility be used to argue diminished capacity.
There are countless civil ramifications of The Psychological
Corporation's replacement of the WAIS-R with the WAIS-III,
citing updated norms and other technical improvements in the
revised instrument; not the least of which are Social Security
Disability claims.

Dr. Barry Friedman agrees with the authors and states:

"I have been advised by representatives of the
Roanoke Disability Determination Service (the State
Agency in Social Security claims) that they now re-
quire administration of the WAIS-III rather than the
WAIS-R and, given that the DDS listings ascribe an
unwarranted level of precision to such scores (that is,
an 1.Q. score is considered categorically different
from an 1.Q. score of 71), the agency would be vul-
nerable to a class action suit by all claimants admin-
istered the WAIS-R when the WAIS-III was readily
available."

A significant percentage, of at least 25%, of all those defen-
dants on death row suffer from a mental illness. It stands to
reason that many of them may also have been improperly
made "death eligible" by a testing instrument which is no
longer statistically -- and therefore no longer scientifically --
valid and reliable.

Review of all cases where there is even the slightest question
that an inflated 1Q score should direct all death penalty
lawyers to revisit the issue of [Q testing under these circum-
stances. A retesting under the new norms may save your
client's life.

'The Psychological Corporation, WAIS-III Technical Manual
(EDS), (San Antonio, 1997).

“Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579,
113 S.Ct.

2786, 125 L.Ed.2d 469 (1993)

*Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).

*Aiken, Lewis R., Psychological Testing and Assessments,
(Allyn & Bacon, Boston, 7th ed., 1991).

*Anastasia, Anne, Psychological Testing, (MacMillen & Co.,
London, 3rd ed., 1968).

SCronbach, Lee J., Essentials of Psychological Testing, Harper
& Row, New York, 3rd ed., 1970).

"Dr. Barry Freidman is a licensed clinical psychologist who
practices in the Abingdon, Virginia area. He is also licensed
in two other states and serves as a medical expert for the So-
cial Security Administration Office of Hearings and Appeals.
The excerpts provided are from conversations between Drs.
Spangler and Freidman.

*Michael A. Taylor, J.D., is a 1988 graduate of the Univer-
sity of Kentucky College of Law. He is a sole practitioner,
living and practicing in a general law practice in Middlesboro,
Kentucky, with quite a bit of emphasis on disability and injury
law as well as criminal law.

*Dr. Robert S. Spangler is the supervising psychologist for
Appalachian Psychological Consultants, Johnson City, Ten-
nessee. He is a retired professor on the graduate and under-
graduate faculties at East Tennessee State University, Dr.
Spangler is also regularly hired as a vocational expert for the
Social Security Administration Office of Hearings and Ap-

peals. ®
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"If we knew what i wos we
were doing; it would not be
called reseawch, would, it?"

- Albert Einstein
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A Review of:

By Kay Redfield Jamison

In An Unquiet Mind: A Memoir of Moods and Madness
(1995), Dr. Kay Redfield Jamison examines the nature of
bipolar disorder with the extraordinary dual perspective of
both clinician and client. With brutal honesty and clear clini-
cal insight, Dr. Jamison offers a rare exploration into the true
day-to-day experience of bipolar disorder.

Dr. Jamison, professor of psychiatry at Johns Hopkins and
renowned author of Touched with Fire: Manic Depressive
Iliness and the Artistic Temperament (1996), Manic Depres-
sive Illness (1990, co-authored with Frederick Goodwin) and
An Unquiet Mind (1995), generously details the struggles of
her personal and professional life as she coped with the com-
bined difficulty of being a medical student and person with
severe mental illness. Through a chronological series of anec-
dotes from various events in the author’s life, she reveals an
increasingly clearer representation of bipolar disorder, or
manic-depressive illness as Dr. Jamison prefers in this book,
from the inside. It is with this venture through her somewhat
charmed, academic, and emotionally charged life that the
reader witnesses the both the dangerous lows of depression
and the seductive addiction of mania:

This pattern of shifting moods and energies had a
very seductive side to it, in large part because of
fitful reinfusions of the intoxicating moods that I
had enjoyed in high school. These were quite ex-
traordinary, filling my brain with a cataract of
ideas and more than enough energy lo give me at
least the illusion of carrying them out. (pg 42, An
Ungquiet Mind).

The author describes how treatment of her disorder with
lithium both restored her mental health and brought her to her
worst point with a suicide attempt (pg. 115). She relives the
battle between exhilarating highs and ever-worsening depres-
sions, and how their increasingly mixed presentation led her
to treatment while a young faculty member at UCLA. Her
conflicts with and resistance to lithium treatment are valuable
reading for any student of the human sciences. She not only
explains how the physical side effects complicated her life,
but also confesses to a feeling of loss, revealing a unique in-
sight into mania:

(But if) you have had stars at your feet and the rings
of planets through your hands, are used fo sleeping
only four or five hours a night and now sleep eight,
are used to staying up all night for days and weeks in

An Unquiet Mind: A Memoir of Moods and Madness

review by Valerie Bryan

a row and now cannot,
it is a very real adjust-
ment to blend into a
three-piece schedule,
which, while comfort-
able to many, is new,
restrictive, seemingly
less productive, and maddeningly less intoxicating
(pp- 91-92).

Dr. Jamison’s struggle for stability in a life that she could con-
tinue to value and treasure led her to eventually reaching out
to others for support, and learning to tolerate and accept
lithium. Her ability to persevere, adapt, and succeed in such
fashion is a testament to both the human spirit and mental
health treatment and research. Dr. Jamison’s ability to convey
this particular, unique experience with such clarity is a valu-
able and engaging vehicle toward increased understanding of
bipolar disorder.

Dr. Jamison’s descriptions of her illness allow the reader an
enlightened view of the manic side of bipolar disorder in par-
ticular, and some answers regarding why medication compli-
ance is often an issue with mood-disordered clients. There is
a definite message sent by the author that manic episodes, al-
though often dangerous and lacking in judgment, are many
times experienced by the client as pleasurable and exciting:

When you 're high it's tremendous. The ideas and
Jeelings are fast and frequent like shooting stars, and
you follow them until you find better and brighter
ones. Shyness goes, the'right words and gestures are
suddenly there, the power to captivate others a felt
certainty. There are interests found in uninteresting
people. Sensuality is pervasive and the desire to se-
duce and be seduced irresistible (pg. 67).

Dr. Jamison then describes how mania can become entirely
out of bounds, turn frighteningly unpleasant, and create ex-
tremely uncomfortable consequences:

But, somewhere, this changes. The fast ideas are far
too fast, and there are far too many; overwhelming
confusion replaces clarity. Memory goes. Humor
and absorption on friends’ faces are replaced by fear
and concern. Everything previously moving with the
grain is now against- you are irritable, angry, fright-
ened, uncontrollable, and enmeshed totally in the
blackest caves of the mind... Then, foo, are the bitter
reminders- medicine to take, resent, forget, take, re-
sent, and forget, but always to take. Credit cards
revoked, bounced checks to cover, explanations due
at work, apologies to make, intermittent memories
(what did I do?), friendships gone or drained, a ru-
ined marriage (pg. 68).

(Continued on page 44)
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The author’s mixed emotions regarding her illness pervade
the theme of this work. Dr. Jamison recalls the worst period
in her life as one caused by a psychotically manic episode. It
was during this episode when she was first confronted with
her need to take lithium. Yet, it is evident through examina-
tion of Dr. Jamison’s continuing sense of foss a loss of cre-
ativity, of energy, of heightened awareness, of “specialness,”
that the decision to treat her disorder has caused some regret.

This particular insight is a rare vision into the disorder not
available through standard educational and professional texts
covering this subject matter. Dr. Jamison recites her DSM-IV
diagnosis as such: “Bipolar I Disorder; recurrent; severe with
psychotic features; full interepisode recovery” (pg. 181). A
cross-reference to the DSM-1V relates to the reader the fol-
lowing technically correct, yet uninspired description of her
illness: “The essential feature of Bipolar I Disorder is a clini-
cal course that is characterized by the occurrence of or more
Manic Episodes or Mixed Episodes...” (Americar Psychiatric
Association, Diagnostic and Statistical Manual of Mental
Disorders, fourth edition). Kaplan and Sadock’s Synopsis of
Psychiatry (eighth ed.) details the various roles of neurobiol-
ogy (in which both dopamine and serotonin neurotransmitters
are implicated), genetics, and psychosocial factors in bipolar
disorder, as well as lists the diagnostic criteria for the mood
disorders from DSM-IV (Kaplan & Sadock, 1998). The thor-
ough detail provided within this text is intended for the seri-
ous student of mental health, and is essential reading for a
sound knowledge foundation in mental illness. It thus serves
well its purpose; in comparison with the client-centered per-
spective of Jamison’s work, however, a phenomenological
view of the disorder is lacking. It is through this phenomeno-
logical experience that the true value of An Unquiet Mind is
revealed (another of Jamison’s works, Manic Depressive IlI-
ness, co-authored in 1990 with Frederick Goodwin, is also a
useful resource for individuals investigating the client’s day-
to-day experience of this illness).

Dr. Jamison indicates that some of her worst experiences in
dealing with the disorder arose from interactions with col-
leagues and medical professionals. It appears that others’
negative reactions to her illness, both personally and profes-
sionally, impacted her memory and are a salient factor in her
lifetime perception of the iliness. In the following paséage,
Jamison recounts the reaction from one colleague, after being
trusted with the disclosure of her iliness:

He was, he said, ‘deeply disappointed.’ He had
thought I was so wonderful, so strong: How could I
have attempted suicide? What had I been thinking?
It was such an act of cowardice, so selfish (pg. 200).

In the next account, Jamison recalls how a medical doctor re-
acted upon learning that she wanted to have children:

At that point, in an icy and imperious voice that | can
" hear to this day, he stated- as it were God''s truth,

which he no doubt felt that it was- ‘You shouldn 't

have children. You have manic-depressive illness’

{pg. 191).

She acknowledges that not all individuals in her life reacted in
such a way, however. It is'key support from family members,
colleagues, and trusted friends that injected Jamison with the
fortitude to continue treatment and succeed. Professional liter-
ature indicates that a healthy psychosocial environment and a
reduction in environmental stressors, in addition to pharma-
cotherapy, are significant factors in long-term management of
this disorder (Kaplan & Sadock, 1998).

Dr. Jamison’s ability to relate this experience to a clinical au-
dience and laypeople, from a clinician’s foundation and a
client’s perspective, provides the reader with the opportunity
to empathically integrate new information about the disorder.
An Unquiet Mind has enlightened this student and reader to a
new level of understanding about the disorder. A focus and
clarity in perspective regarding this illness has been experi-
enced that has not been heretofore observed in prior readings
of mental health literature. Having realized this, [ am
prompted to seek out more client-centered mental health litera-
ture, searching for both individual phenomenology and com-
monalities amongst experiences reported.

Jamison’s work aiso reveals that even within the insular, in-
formed, and academic environment she lives, biases, preju-
dices, and misperceptions abound. The anecdotes which de-
liver this point powerfully illustrate a message that students of
mental health must note: competent practice in working with
people with mental illness involves an empathetic understand-
ing of the client’s perceptions. This message emphasizes for
this reader that one of the foundational aspects of the social
work profession, a client-centered perspective, is an essential
component of a successful intervention. It also begs the ques-
tion of whether or not other mental health professions ade-
quately utilize and advocate for such an approach with clients.

An Unquiet Mind delivers a perspective that offers the reader
interested in mental illness an unprecedented look both inward
to the mind and outward to the perception of the world from
the client’s viewpoint. This type of literature reveals that the
essence of mental illness cannot be captured without a client-
centered perspective. Diagnostic categorization cannot begin
to provide treatment implications without a phenomenological,
day-to-day description from the person in her environment.
This work has impressed upon the reviewer the true necessity
of client-directed and empathetic practice in successful treat-
ment. An understanding gained from the client in this process
may work toward answering the question “why?”, one of the
most often unanswerable questions regarding client behavior,
(Continued on page 45)
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INTERNATIONAL LAW, JUVENILE

XECUTIONS, AND THE UNITED STATES
by Rowly Brucken

The execution of Sean Sellers on 4 February in Oklahoma
was condemned by more than the usual chorus of domestic
anti-death penalty activists. The American Bar Association,
South African Archbishop Desmond Tutu, the Organization
of American States, the United Nations High Commissioner
for Human Rights, and Defence for Children International
added their voices also on behalf of clemency.

Why did these groups protest against this execution when
each had done so only rarely prior to the previous 511 Ameri-
can executions since 1977? Unlike an increasing number of
other death row inmates, Sean Sellers was guilty of the crime
for which he was convicted. Unlike a majority of inmates on
American death rows today, Sellers was white. Why the out-
cry, then? Sean Sellers was only 16 when he committed mur-
der, and his execution plainly violated international human
rights norms as they have evolved over the past fifty years.
By permitting the execution of Sellers, the United States
finds itself almost alone on a list of nations that allow the ex-
ecution of offenders who were under the age of eighteen at
the time of their crimes.

The United States is one of only six nations that has executed
children, having done so eight times since 1990. The other
five nations, Iran, Nigeria, Pakistan, Saudi Arabia, and
Yemen, have killed a total of nine, giving the United States
the dubious distinction of being the world leader in this cate-
gory. Beginning in 1642, when the judicial system of the Ply-
mouth Colony approved the hanging of 16-year old Thomas

Graunger, colonial, state, and federal govern-
ments have carried out over 350 juvenile
death sentences.! Over seventy inmates who
were sentenced to death for crimes commit-
ted as juveniles today await execution in
twelve states.” Kevin Stanford and Larry Os-
borne are the only juveniles on Death Row in Kentucky. Be-
ginning with Thompson v. Oklahoma® in 1988 and Stanford v.
Kentucky* one year later, the United States Supreme Court has
consistently held that executing those who committed murder
as sixteen or seventeen years of age does not violate the
Eighth Amendment to the U.S. Constitution.

By so holding, the Supreme Court has deliberately ignored a
growing international consensus that views the execution of
juveniles as a violation of international human rights law. Two
benchmark multilateral treaties prohibit the death penalty for
crimes committed by juveniles: the International Convention
of Civil and Political Rights (the ICCPR)® and the Convention
on the Rights of the Child (the CRC).® Over one hundred
thirty nations have signed the former; every nation in the
world except the United States and Somalia (which has no
functioning government) has acceded to the latter. The Ameri-
can Convention on Human Rights (ACHR)’, ratified by most
nations in the Western Hemisphere, has a similar prohibition.
This evidence clearly suggests that executing juveniles vio-
lates customary international law.

The United States has, though, committed itself to upholding
international human rights standards. In 1992, the Senate rati-
fied the ICCPR, though only after it attached a specific reser-
vation to Article 6(5), which bans juvenile executions and
which will be discussed later. Washington has signed, but not
ratified, the CRC and the ACHR. Under the United Nations
Convention on the Law of Treaties (also known as the Vienna
(Continued on puge 46)

("Review " Continued from page 44)
and therefore may have immeasurable impact upon treatment
success.

An understanding gamered from works such as Jamison’s
benefits not only the mental health professional, who must
strive to tap into such resources to yield successful treatment
options, but also client service providers within criminal de-
fense work (among other professional populations). As we
analyze the nature of our client’s psychosocial concerns and
issues, applying this client-centered perspective of specific
mental illnesses may help to explain many behaviors that are
disturbing, confusing, dangerous, or violent. This lends truth
and credibility to our client’s legal claims, and a clearer, hon-
est portrayal of mental illness to those who sit in judgement
of our clients. W
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Convention), nations that have signed a treaty have a respon-
sibility to do nothing to defeat its “object and purpose” pend-
ing ratification.® Despite this interim period between 1977 and
1992, however, governments in Texas, South Carolina, and
Louisiana executed five juvenile offenders.

Even after ratifying the ICCPR, the United States government
claimed that its reservation to Article 6(5) permitted state
governments to continue the practice of juvenile executions.
The proviso, arguably the most sweeping and stark reserva-
tion ever made to a multilateral human rights treaty, declares
that the United States does not recognize the ban on death
sentences for juveniles.® United Nations agencies and even
American allies have challenged the statement’s legality on
three grounds. First, the ICCPR itself defines Article 6’s pro-
hibitions as non-derogatable, meaning that nations can never
justify overriding the article’s provisions, even in a time of
war or other public emergency." If the ICCPR’s drafters
specifically forbade nations from executing children in times
of national crisis, the prohibition applies even more strongly
in peacetime, the American reservation notwithstanding. Sec-
ond, the expansive wording of the reservation, which permits
the imposition of capital punishment “on any person (other
than a pregnant woman),” calls into question what other
internationally-recognized limitations on capital punishment
the United States will insist it has the right to ignore, includ-
ing the universally accepted prohibition on executing the in-
sane (which the Supreme Court currently disallows) and the
mentally retarded. Third, under international law, reservations
to multilateral treaties are legal only if they do not violate the
“object and purpose” of the treaty as a whole and of its
drafters.'' Almost every U.S. ally in Western Europe, includ-
ing France, Germany, Denmark, Spain, Sweden, Portugal,
Belgium, and Italy, immediately filed objections to the reser-
vation before the Human Rights Committee, the body estab-
lished under the ICCPR to monitor treaty compliance. In
March 1995, the committee ruled that the reservation contra-
vened the “object and purpose” of the ICCPR, and it asked
Washington to withdraw the reservation. The U.S. Senate has
refused to do so. Just last year, the U.N. Special Rapporteur
on executions issued a report that agreed with the conclusions
of the Human Rights Committee.'?

In response to such criticism, the Bush and Clinton adminis-
trations and state and federal courts have articulated two argu-
ments in support of the American do not recognize its legal
necessity or support its implementation. A fundamental prin-
ciple of international law holds that nation-states, whether led
by unitary or federal governments, have an equal responsibil-
ity to enforce treaties throughout their territory. Moreover, the
U.S. Constitution’s Supremacy Clause plainly states that rati-
fied treaties override inconsistent state laws, and numerous
Supreme Court decisions have equated treaties with the status
of federal law: both are binding on all fifty states. Therefore,
the ICCPR’s ban on juvenile executions has, ipso facto, be-

come a federal responsibility to enforce in the fifty states.'

Second, state and federal courts, like the Nevada

Supreme Court in 1998, look to only the laws of other states to
conclude that juvenile executions do not infringe upon the
Constitution’s Eighth Amendment. Beginning in 1910, the
U.S. Supreme Court has taken an organic approach to inter-
preting what constitutes a “cruel and inhuman punishment™*
by examining “evolving standards of decency that mark the
progress of a maturing society.”'* Given these principles, fed-
eral and state courts-most recently the Nevada Supreme Court
last year'®-look to the laws of other states, but not to interna-
tional law, to conclude, as Justice Antonin Scalia did for the
majority in Stanford, that “neither a historical nor a modern
societal consensus” exists for outlawing capital punishment for
juveniles."” Yet international law is very clear, as stated by the
Vienna Convention: nations cannot invoke their own laws to
Jjustify non-compliance with international commitments.'® A
1996 report by the International Commission of Jurists made
this point clear: now that the United States has signed the IC-
CPR, federal and state courts must consider global standards
when forging an interpretation of what constitutes “cruel and
inhuman punishment” under the Eighth Amendment.'

The Inter-American Commission on Human Rights (IACHR)
has also weighed in against the killing of juveniles in the
United States in the 1987 cases of James Terry Roach and Jay
Pinkerton.”’ Both were seventeen years of age when South Car-
olina and Texas, respectively, charged them with murder. In a
non-binding opinion, the commission ruled the United States,
as a member of the Organization of American States, is bound
to respect the American Declaration of the Rights and Duties
of Man, which proclaims that everyone has the rights to life
and equality before the law. By executing both individuals, the
IACHR concluded, the U.S. violated both of these provisions.
Its reasoning turned the U.S. Supreme Court’s reasoning in
Stanford on its head. Instead of finding, as Justice Scalia did,
that state laws proved that juvenile executions were an ac-
cepted practice, the [ACHR found unacceptable that some
states allowed juvenile executions and some did not. This
“pattern of legislative arbitrariness throughout the United
States...results in the arbitrary deprivation of life and inequality
before the law,” the body decided, which violated Articles |
and II of the American Declaration.” ‘

The execution of children in the United States has come under
increased scrutiny abroad, as the case of Sean Sellers demon-
strates. Intermational human rights organizations, United Na-
tions bodies, the Inter-American Commission, and even Amer-
ican allies have criticized the American practice of permitting
juvenile executions. Such finger-pointing would have been
unimaginable fifty years ago, when international law did not
define human rights issues as transnational concerns. This
rapid and dynamic evolution has internationalized the debate
over the American death penalty in general, and whether chil-
dren can be executed in particular. From American history, we
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know that domestic legal reformers, who strove to free slaves,
end child labor, and grant suffrage to women and racial mi-
norities, used international law and practice for inspiration and
justification for their work. Perhaps a similar combination of
domestic and international pressure will force the United
States to abandon capital punishment altogether. B

Rowland Brucken. who received a Ph.D. in history from Ohio
State and who currently teaches at Northern Kentucky Univer-
sity. specializes in the development of international human

rights law. He is also Kentucky's Death Penalty Abolition Co-

ordinator for Amnesty International USA,
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“Nothing that I conv do-will
change the structure of the
universe. But maybe; by rais-
ing my voice I canhelp the
greatest of all causes -- good-
will among men and peace
o eartiv”

- Albert Einstein

Page 47



THE ADVOCATE

Volume 21, No. 3, May 1999

Are you interested in Putting A Face On Justice? If so,
the Kentucky Department of Public Advocacy may be
the place for you. This is a very exciting time for the
Department. We are expanding many of our current
offices and will have added five new offices by the year
2000. DPA offers extensive training and immediate
courtroom experience through every level of courts
across the Commonwealth. Beginning with District
court, our attorneys gain valuable skills in front of the
bench. In Circuit court, you will immediately be given a
caseload that will give you practical experience. Also, if
you prefer to research and write briefs, we practice in
front of the Court of Appeals as well as the Supreme
Court. So if you are looking for some of the best training
and courtroom experience, DPA may be just right for
you. Also, our attorneys have the opportunity to practice
in front of a Federal District Court, Federal Court of
Appeals and possibly the United States Supreme Court.
So check out the following opportunities.

Current Opportunities. ~ DPA is currently seeking
attorneys for the following trial offices:

Elizabethtown, Bowling Green, Columbia, Hazard,
Paintsville, Pikeville, Somerset, Maysville, and Stanford.
We are also seeking a Juvenile Specialist Staff Attorney
for the Bell County Office, a Capital Trial Branch Man-
ager who will direct the trial level death penalty defense
effort statewide, and a Capital Post-Conviction Branch
Manager who will direct the post-conviction death
penalty defense effort statewide. We are also seeking
staff attorneys for the Appellate Branch, Capital Trial
Branch, the Post-Conviction Branch in Eddyville and the
Capital Post-Conviction Branch. In addition, we have
openings for investigators in Bowling ‘Green and
Maysville. Finally, we are seeking secretaries for Bowl-
ing Green and the Appellate Branch. '

Opportunities through the year 2000. Expansion for
DPA is ongoing and will continue into the next century.
In 1999, we recently opened offices in Daviess, Adair
and Johnson Counties. In July 1999, we will open our

PUTTING A FACE ON JUSTICE
Defender Employment Opportunities

€»

Warren County office and in January 2000 our current
expansion will be complete with the opening of our
Mason County Office. Recruitment for these offices has
begun and there are both entry level and experienced
attorneys positions available. We will also be hiring
secretaries and investigators for each of those offices,

How to Contact DPA. If you would like to Put A Face
On Justice, contact the recruiter, at the Department of
Public Advocacy, Division of Law Operations, 100 Fair
Oaks Lane, Suite 302, Frankfort, Kentucky 40601,
phone: 502-564-8006, extension 117, fax: 502-564-
7890, email: dhoward@mail.pa.state.ky.us.

How to contact Louisville & Lexington. For defender
employment information in Louisville, contact Daniel T.
Goyette, Jefferson District Public Defender, 200 Civic
Plaza, Louisville, Kentucky 40202; Tel: (502) 574-3720:
Fax: (502) 574-4052. In Lexington, contact Joseph
Barbieri, Fayette County Legal Aid, 111 Church Street,
Lexington, Kentucky 40507; Tel: (606) 253-0593; Fax:
(606) 259-9805.

DPA on the Web

Learn more about the Department of Public Advocacy on
our web page at http://dpa.state.ky.us/dpa.htm.

You can also check out our current career opportunities
across the state. ll
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“Ideas come into-being not through
demonstration but through revelo-
tion, thwough the medium of power -
ful personalities.”

- Albert Einstein
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PRACTICE TIPS from DPA’s Appellate Divisio

Collected by Susan Balliet, Assistant Public Advocate

Argue the scintilla is the unit of measure to be
used in applying the directed verdict test.

Last month’s Advocate contained an article sug-
gesting a better way to argue the Benham and
Sawhill standard, and this tip suggests a further re-
finement. Sawhill and Benham establish only one
test: “On appellate review, the test for a directed
verdict is, if under the evidence as a whole, it
would be clearly unreasonable for a jury to find
guilt, . . ..” Commonwealth v. Benham, Ky., 816
S.W.2d 186 (1991) (citing Commonwealth v.
Sawhill, Ky., 660 S.W.2d 3 (1983). However, in
Sawhill, the Court established the scintilla standard
for evaluating the sufficiency of the evidence under
the directed verdict test. In other words, the scin-
tilla is not a test. The scintilla is the standard unit
we use to measure evidence to see if it meets the
test. The trial court is “authorized to direct a ver-
dict for the defendant if the prosecution produces
no more than a mere scintilla of evidence. Obvi-
ously, there must be evidence of substance.” Id.

Shelly Fears, Assistant Public Advocate
E-mail: sfears@mail.pa.state ky.us

Object to offensive use of the Battered Woman
Syndrome

In a recent case the prosecution made offensive use
of the battered woman's syndrome (BWS) where
the alleged victim claimed both a shooting and a
knifing were “accidents.” The prosecution brought
in two "experts" to explair- why a victim of BWS
might falsely claim injuries were caused by an ac-
cident. Most jurisdictions addressing this issue
hold that offensive use of BWS is not proper unless
the victim's character has been attacked. See 57

ALR 5th 315 (1998). If the prosecution tries this
tactic in your case, you should object.

Richard Hoffman, Assistant Public Advocate
E-mail: rhoffman@mail.pa.state.ky.us

Argue Wanton Endangerment I (a felony)
merges into Assault IV (a misdemeanor)

In a pending appeal, D was driving the wrong way
on 1-65 while drunk and crashed into two cars, in-
juring the driver of Car | seriously and the driver
of Car 2 slightly. As to Car 1, the trial court
merged Wanton Endangerment I into Assault I, but
for Car 2 the court merged Assault IV into Wanton
Endangerment I and charged it as a felony. The ar-
gument on appeal is that WE is either a lesser in-
cluded or incomplete “inchoate” offense of assault
or homicide and must merge with the greater or
more complete offense. See Lawson & Fortune,
Kentucky Criminal Law, Section 9-4(9)(2) (1998)

Richard Hoffman, Assistant Public Advocate
E-mail: rhoffman@mail.pa.state.ky.us

Object to prior convictions and move for directed
verdict in PFO proceedings

In a recent unpublished opinion, Thomas Wade
Watkins v. Commonwealth 1997 - CA - 2986-MR,
Kentucky’s Court of Appeals remanded for a new
PFO proceeding due to ineffective assistance of
counsel in failing to object to out-of-state convic-
tions which lacked proper authentication under
KRS 422.040 (which requires a seal and certifica-
tion by the court itself, not just by a court clerk).
(See Case Alert #24) Be aware, directed verdict

(Continued on puge 50).
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may also be appropriate when prior convictions are
not self authenticating, do not meet the require-
ments of RCr 9.44, CR 44.01, or KRS 422.040, and
no one with any knowledge of the facts testifies as
to their authenticity. Davis v. Commonwealth, Ky.,
899 S.W.2d 487, 489 (1995) PFO proceedings are
a separate mini-trial. Object whenever prior con-
victions lack authentication, and move for directed
verdict in the PFO phase after the commonwealth
and defense close to preserve objection to lack of
evidence as to any element of the PFO charge, i.e.,
insufficient evidence of probation or parole status,
of the defendant’s age at the time of the prior of-
fense, or evidence of whether the defendant has
completed service of his prior sentences.

Susan Jackson Balliet, Assistant Public Advocate
E-mail: sballiet@mail.pa.state.ky.us

Repeat limine objections at trial, object during
closing argument

Be sure to object at trial when the Commonwealth is
attempting to introduce evidence that you think is
inadmissible even if you've already had a pretrial
hearing and the judge ruled the evidence admissible.

And, if you think something that is stated during
closing argument is error, do not wait until the end
of the argument (especially where the error is re-
peated several times) to make the objection. Object
during the argument at the moment the error occurs.

Karen Maurer, Assistant Public Advocate

“Intellectuals solve problems;
geniuses prevent them.”

- Albert Einstein

The Pilot Study

— A less Expensive Alternative to Survey Methods
by Inese A. Neiders, Ph.D., J.D.

Trial Lawyers have used the survey method in a wide range of
cases. This method involves measuring the attitudes of a cross
section of the jurors about the issues in a specific case. If re-
sources are available for a full survey, that method is recom-
mended.

If funding is too limited for a broad, complete survey of the
geographic area from which the jurors are drawn, a pilot study
of a more limited sample may be done. This method is often
used to develop intuitions and gain new insights which can be
useful for the trial.

The pilot study is valuable, although the results are ex-
ploratory rather than definitive. It is particularly helpful for
lawyers and jury consultants trying cases in unfamiliar geo-
graphic areas. This approach is also useful if lawyers suspect
that key attitudes are changing or would like more precise in-
formation about the potential result in the case before trial.
The information gained in pilot studies is generally much bet-

ter than that collected in

individual sequestered voir
§ dire or group voir dire be-
8 cause of the individual
8@ measurement of jurors, less

lime pressure, limitations
placed on the areas of voir dire inquiry, and the artificial
constraints imposed by courtroom settings. This helps the
attorney understand what jurors mean and develop better
questions. To see how valuable this method can be, lawyers
should consider conducting several of the interviews them-
selves.

Pilot studies are useful in conjunction with other jury selec-
tion methods, in cases in which potential awards are '
midrange or cases in which modes budgets are available.

Inese A Neiders, Ph.D., J.D. is a jury consultant for civil *
and criminal cases. She is experienced in constructing
questionnaires, organizing mock juries and shadow ju-
ries as well as professionally observing the analyzing
jurors in court. Ms. Neiders has published in fifteen
states and in national publication. She may be reached at|:
(614) 263-7558.
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Professionalism and Excellence Profile: of thein way ofsecing
work responsibilities.

Rob Sexton worked as a Law Clerk for the Jefferson
District Public Defender in Louisville in the spring of
1990 Shortly after takmg the bar exam that year, he

moved to Somerset, and began
working as a Law Clerk in the
Somerset Regional Trial Of-
fice of the Department of Pub-
lic Advocacy. When he
passed the Bar in October,
1990, he became a staff attor-
ney in the Somerset office. In
January 1999, Rob was ap-
pointed the Directing Attorney
of the new Owensboro Trial
Office, which serves Daviess County, the third most
~ populous county in Kentucky.

Rob grew up in Louisville. He received a Bachelor of
Arts degree in English from the University of Virginia.
He also attended the Southern Baptist Theological
Seminary in Louisville, where he graduated with the
degree of Master of Divinity. He then attended the
University of Louisville, and received the degree of
Juris Doctor in 1990. While in law school, Rob
clerked for the private firm of Franklin & Hance before
going on to clerk in the Louisville Public Defender’s
office.

Rob misses the many good people he met and worked
with during his years in Somerset. He is especially
grateful to Jim Cox, his former supervisor for all his
help, support and instruction given over many years.
Rob also expressed gratitude to Ed Monahan for the
education provided at the DPA Quarterly Leadership
Education programs. Rob feels this education and de-
velopment effort has helped him assess the strengths of
his staff members and has helped his office make more
rapid progress than he would otherwise have hoped.
From this education, Rob has implemented what he
learned on reframing from the work of Bolman and
Deal, Reframing Organizations: Artistry, Choice,
Leadership (2d Ed. 1999) which describes four frames
of reference of persons in organizations; structural, hu-
man resource, symbolic and political. Rob evaluated
his staff’s predominant frame and the strengths that
came from that point of view and delegated work to

Rob Sexton

The person with the
structural strengths
was delegated the re-
sponsibility for developing a system of file manage-
ment. She responded by completely reorganizing the
office paperflow. The person who excelled at the polit-
ical frame was asked to foster relations with the Com-
monwealth Attorney and County Attorney Offices and
local legislators, and has arraigned for the assistance of
local collage interns.

Tom Glover, the new Western Regional Manager, and
Rob’s new supervisor noted:

“I recently spent two days in Owensboro
meeting the judges and going to court. Rob
received generous praise from all of the
judges I met. In just two short months, he
has made tremendous strides in integrating
our full-status office into the Daviess
County judicial system. He is in short in-
dispensable to the Western Region."

George Sornberger, director of the Trial Division, ob-
served: “Rob Sexton showed from his very first days in
our Somerset Office his special concern that all our
clients be treated fairly. Even amidst the calamity and
confusion of a busy court docket, Rob was always able
to remain calm and collected, somehow finding the
time it took to give each client the individualized atten-
tion they deserved. Rob never has to be coached to
take the ethical high road, as he seems naturally in-
clined to do so. It is a privilege to have him in our Trial
division in a position of leadership.”

In reviewing the opening of this new Owensboro Of-
fice in January, 1999, Rob recognized that this public
defender representation effort was growing more orga-
nized by the day and that it faced challenges of signifi-
cance but was confident in meeting them with the ex-
cellent support of his regional manager and the Trial
Division Director. Rob reflected, * The Owensboro Of-
fice is turning into a fine place to work. I am honored
to be a part of this initiative, and I am very grateful to
our staff for all of their dedication and effort. We all
join in thanking the Public Advocate for entrusting us
with this task.”
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Upcoming DPA, NCDC, NLADA & KACDL Fducation

% DP A **‘
13th Litigation Practice Institute; Ken-
tucky Leadership Center, Faubush, KY;
October 3-8, 1999 with 4 litigation tracks:
trial, appeal, post-conviction and juvenile.

NOTE: DPA Education is open only to
criminal defense advocates. For more in-

formation:
http://dpa.state.ky.us/train/htm

** KACDL **
KACDL Annual Conference - October
29, 1999 - Louisville, Kentucky '

** NLADA **
NLADA Juvenile Defender/Team Child
- Seattle, Washington - June 17-19, 1999
NLADA Appellate Defender Confer-
ence (TBA) - October 1999
NLADA 77" Annual Conference, We-
ston Long Beach Hotel, California,
November 10-13, 1999

** NCDC **
NCDC Trial Practice Institutes, Macon,
Georgia - June 13-26, 1999 and July 18-
31, 1999
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